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THURSDAY, MAY 8, 1958 





Concress OF THE UNITED STATES, 
Jornt CoMMITTEE ON Atomic ENERGY, 
Washington, D.C. 

The committee met, pursuant to notice, at 10 a. m., in room 304, 
Old House Office Building, Hon. Carl T. Durham (chairman), pre- 
siding. 

Present: Representatives Durham, Price, Van Zandt, Patterson, 
Holifield, Aspinall, Hosmer, and Senator Anderson. 

Also present: James T. Ramey, executive director, and David R. 
Toll, staff counsel, Joint Committee on Atomic Energy. 

Chairman Duruam. The committee will come to order. 

The Joint Committee on Atomic Energy is meeting this morning 
to receive testimony from representatives of the Atomic Energy Com- 
mission concerning the operation of Public Law 85-256, the AEC 
Indemnity Act. 

The Commission has recently submitted to the Joint Committee two 
reports on the operations of Public Law 85-256, as follows: 

Report on section 170 of the act, in accordance with the require- 
ments of subsection 170 (i), submitted on April 1, 1958 ; 

Report on operation of sections 5, 6, and 7 of Public Law 85-256, 
submitted by the AEC on April 11, 1958. 

Both of these reports will be included in the appendix to these hear- 
ings. See appendix, pp. 139, 151.) 

This morning we are scheduled to receive testimony concerning the 
indemnity provisions of section 170, and problems of foreign indem- 
nity. 

This afternoon we will receive testimony concerning sections 5, 6, 
and 7 of the act, pertaining to the Advisory Committee on Reactor 
Safeguards and the requirements of a public hearing and public safety 
reports on certain types of facility license applications. 

In accordance with my announcement, representatives of industry 
and the public will also be allowed to file statements with the com- 
mittee concerning these subjects, and matters raised during the hear- 
ings today, and such statements will be made a part of the record 
of these hearings. 

(The statements referred to will be found beginning on p. 59.) 

Chairman Durnam. The principal witnesses from the AEC this 
morning are Mr. Harold Price, Director of the Division of Licensing 
and Regulation, and Mr. Edward Diamond, Associate General 
Counsel. 

We are glad to have you with us this morning, gentlemen. 

Do you have a statement ? 
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STATEMENT OF HAROLD PRICE, DIRECTOR, DIVISION OF LICENSING 
AND REGULATION, ATOMIC ENERGY COMMISSION 


Mr. Price. Thank you, Mr. Chairman. We do have a statement. 
Chairman DurHam. You may proceed. 
Mr. Price. Thank you, Mr Chairman. 


INDEMNIFICATION AGAINST PUBLIC LIABILITY IN THE ATOMIC ENERGY 
INDUSTRY 


This statement is divided into three major parts: 
I. Indemnification of AEC licensees; 
II. Indemnification of contractors; and 
III. Problems in the foreign field. 

1. Indemnification of licensees: In September 1957, shortly after 
Public Law 85-256 was signed by the President, the Commission pub- 
lished a temporary indemnity regulation 10 CFR 140, Financial pro- 
tection requirements and indemnity agreements. 

The temporary regulation— 

1. Establishes a method of computing the amount of financial pro- 
tection required ; 

. Provides for the furnishing of financial protection in the form 
of i insurance, financial resources of the licensee, or in some other form 
approved by ‘the Commission ; 

3. Outlines what the licensee or applicant must submit as proof of 
financial protection ; 

4. Incorporates general criteria for the approval of the proof of 
financial protection ‘filed with AEC; 

5. Requires that licensees claiming immunity from public liability 
submit an opinion of counsel concerning among other things, the 
=a and basis of the immunity ; and 

Provides that the Commission will, in due course, enter into 
wetuieiats agreements with the licensees to be effective on either: 
(a) The ‘effective date of part 140, or (0) the effective date of the 
license authorizing the licensee to ennte his reactor; whichever 
of the two dates occurs later. 

The regulation requires each licensee authorized to operate a nu- 
clear reactor to maintain financial protection in the amount of $150 
per kilowatt of thermal capacity authorized by his license. 

Because the amount of financial protection which would be com- 
puted under this formula for low powered research reactors would be 
trifling—only 15 cents for a 1-watt reactor—the temporary regula- 
tion provided that $250,000 is the minimum amount of financial ) pro- 
tection which must be furnished by reactor licensees. 

Chairman Duruam. Does that apply to research reactors, also ? 

Mr. Price. Yes, sir. 

Of 23 licensees authorized to operate nuclear reactors, 14 have sub- 
mitted insurance binders and 1 has elected to make a showing that he 
possesses adequate resources to provide the required amount of finan- 
cial protection. 

Eight licensees authorized to operate nuclear reactors are leerally 
unable to furnish financial protection. These are State and Federal 
institutions and agencies. 

Chairman DurnHam. Why isthat? 
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Mr. Price. These are State and Federal institutions and agencies 
that have statutory or constitutional immunity from liability. 

Chairman Duruam. In that case, who takes the liability ¢ 

Mr. Price. In this statement we deal with this later on, sir. 

Chairman Duruam. All right, go ahead. 

Mr. Price. The licensees who have filed binders issued by the Nu- 
clear Energy Liability Insurance Association—NELIA—or Mutual 
Atomic Energy Liability Underwriters—MAELU—have been in- 
formed that their proof of financial protection has been approved for 
the time being. 

Through a series of amendments to the temporary regulation the 
Commission will develop more definitive indemnity regulations. 

We will solicit public comments on proposed rules dealing with three 
subjects in the near future. 

One is a method for calculating the amount of financial protection 
which each reactor licensee must have and maintain. 

A second is the proposed form of the indemnity agreement. 

The third subject concerns whether the standard nuclear energy lia- 
bility policy offered by NELIA and MAELWU should be approved by 
the Commission as constituting financial protection as defined in the 
act. 

There was attached as appendix B to the Commission’s report to 
the Joint Committee on March 28, 1958, a draft regulation which had 
been discussed at industry advisory conferences in December 1957 and 
January 1958. That draft incorporated a number of changes then 
under consideration with respect to the method of calculating amounts 
of financial protection. 

As pointed out in our report of March 28, the draft was not an ef- 
fective amendment to part 140, and we still are considering some very 
substantial changes in that draft which, we anticipate, will be in- 
corporated in proposed amendments to part 140 and issued at an early 
date. Any proposed changes to part 140 will be issued in accordance 
with the conventional procedure whereby opportunity is afforded for 
public comments before the changes are made effective. 

We are planning to hold a public rulemaking hearing with respect 
to proposed changes in the method for calculating amounts of financial 
protection. 

The draft attached to the report of March 28 contains a formula 
under which an initial amount of financial protection would be calcu- 
lated on the basis of $150 per kilowatt of authorized thermal capacity. 
The amount so calculated would then be adjusted according to the 
length of time fuel material is exposed in the reactor—fuel cycle ad- 
justment—and population densities in the area surrounding the re- 
actor—population adjustment. 

Results obtained under this proposed formula would be subject to 
a minimum of $3 million. 

Of course, as required by Public Law 85-256, reactors having a 
rated capacity of 100,000 electrical kilowatts or more would be re- 
quired to furnish protection in the amount of $60 million, the amount 
of liability insurance available from private sources. 

This draft was discussed at industry advisory conferences in De- 
cember 1957 and January 1958. On the basis of these discussions, 
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and further consideration of the draft, we are working on two major 
revisions: 

First, we believe that the $3 million minimum amount of financial 
protection specified in the draft may be too high for many research 
reactors. 

On the other hand, the $250,000 minimum specified in part 140 may 
be too low for many of the reactors to which it now applies. . 

The power levels of existing and planned research reactors cover 
such a broad range—from milliwatts up to more than 5 megawatts— 
that they probably cannot be treated properly by a single minimum, 
or by asingle formula. 

We are thinking, therefore, of specifying a number of categories of 
research reactors—principally according to power level—and to spec- 
ifying an amount of financial protection for each category. 

Secondly, we hope to simply the population adjustment method. 
The formula which was proposed in this draft is complex and gives 
an appearance of mathematical accuracy, which is somewhat mislead- 
ing. We believe that we can simplify the population factor and still 
establish a meaningful adjustment in the formula for the effects of 
population distribution on the possible damages resulting from a 
major reactor accident. 

Under section 140.16 of part 140, the Commission has received 
reports from Federal and State agencies which indicate that Federal 
agencies and a substantial number of State agencies which have 
applied for or possess licenses under section 104 of the Atomic Energy 
Act of 1954, as amended, are legally unable to furnish financial 
protection. 

In the case of the Federal agencies it appears that they are without 
authority to make any more extensive waiver of the sovereign im- 
munity of the United States than has been provided for in the Tort 
Claims Act, and that they are without authority to purchase policies 
of nuclear energy liability insurance. 

Several State agencies holding such licenses have also advised that 
they are immune from tort liability; that they are without authority 
to waive such immunity, and that they lack authority to purchase 
liabiliv insurance policies. 

We have concluded that we may enter into indemnity agreements 
with Federal agencies under subsection 170 (c) without requiring 
such agencies to furnish financial protection, and that such agreements 
may, subject to $500 million limitation on lability of the Government 
under section 170, indemnify Federal licensees and other persons liable 
against all public liability. 

Our conclusions respecting Federal agencies were based principally 
on the fact that imposition of the requirement of financial protection 
upon Federal agencies would not accomplish any useful purpose under 
section 170. 

We have concluded, however, that the Commission may not under 
Public Law 85-256, waive the requirement of financial protection with 
respect to State agencies. 

This conclusion raised a question whether the Commission has au- 
thority under subsection 170 (a) to permit the continued operation of 
State-owned reactors, or to issue licenses for the operation of any 
State-owned reactors, if the licensee is legally unable to furnish finan- 
cial protection. 
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We concluded that the Congress must have anticipated that a 
period of time would be required after enactment of Public Law 
85-256 before many State agencies would be in a position to comply 
with the financial protection requirements of the act, and that section 
170 may be construed as permitting AEC to allow a reasonable period 
of time before enforcing the financial protection requirement with 
respect to immune State agencies. 

Mr. Ramey. Do you have an opinion of general counsel on this? 

Mr. Price. This is on the advice of counsel that we have taken this 
position. We have no formal opinion. 

Mr. Tot. Do you have opinions from the States concerned as to the 
basis for claiming immunity ? 

Mr. Pricer. Yes: we have letters from the States on this subject; 
that is right. 

Chairman Duruam. I think we anticipated this in the beginning, 
did we not? 

Mr. Price. I think so, Mr. Chairman. 

Most of the States apparently do have this statutory immunity 
from liability. In many cases as we outline later on in this statement, 
they apparently do not have authority to waive it except by action of 
the legislature, and we deal with the possibility of legislation here. 

Chairman Durnam. The same thing applies to the Federal Gov- 
ernment, practically ? 

Mr. Price. That is right. 

Chairman Duruam. There is no difference. 

Mr. Ramey. Is your advice of counsel contained in a memorandum ? 

Mr. Price. There are some memorandums; yes. 

Representative Price. I think you cover that further on in the para- 
graph you are reading now. You have a definite case. 

Mr. Price. Under part 140, four State universities, the Universities 
of Akron—a municipal university—California, and Michigan, and 
Colorado State University, have furnished nuclear energy liability 
insurance binders as proof of financial protection. r 

Four State agencies holding reactor operating licenses have advised 
that they are unable to waive their immunity or buy nuclear energy 
liability insurance. They are North Carolina State College, Agricul- 
tural and Mechanical College of Texas, the University of Utah, and 
Oklahoma State University. 

One agency which holds a construction permit, the University of 
Florida, has advised that it is unable to waive its immunity or to bu 
nuclear energy liability insurance. One State agency, the State Uni- 
versity of Pennsylvania, has advised that it is without authority to 
waive its immunity, but may buy liability insurance. 

The nuclear reactors which are presently being operated by immune 
State agencies, or which are likely to come into operation during the 
immediate future, are all research reactors for use by nonprofit, edu- 
eational institutions in the conduct of education and research pro- 
«rams im the field of atomic energy. 

In view of their importance to the atomic energy program and to 
education in the atomic energy field, the Commission believes that the 
closing down of such reactors must be avoided if possible. To avoid 
the closing down of State-operated reactors, and at the same time to 
assure adequate protection of the public and suppliers, we are study- 
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ing the desirability of possible amendments to section 170 and of 
possible State legislation. 

In March 1958, representatives of the Atomic Energy Commission 
met with a committee of the Council of State Governments and a 
committee of the National Association of Attorneys General to pre- 
pare a model bill which, if adopted by the various States, would fa- 
cilitate compliance by their agencies with the financial protection 
requirements of sec tion 170. 

Work will continue with the representatives of the two organiza- 
tions looking toward the inclusion of a model State bill in the 1959 
legislative program to be issued in September 1958, by the Council of 
State Governments. 

Chairman DurHam. Have you come to any conclusion since the 
meeting with the State representatives in March 1958? Did they make 
any suggestions as to how they might meet this problem ? 

Mr. Price. I think, Mr. Chairman, the idea was that an effort would 
be made to see if State legislation could not be drafted under which 
the States would, for this purpose, waive their immunity up to the 
amount of liability that is permitted in the Federal law, namely, 
$500 million. 

The State representatives, as I understand it, would feel that they 
would have to put some limitations in. Five hundred million dol- 
lars would be a lot of money for a State to raise. Along with such a 

waiver I think they are thinking about a provision that would condi- 
tion their payment of any claims in excess of the normal insurance 
requirement upon receipt of the portion of the claim that the Federal 
Government would be obligated to pay under the indemnity agree- 
ment. 

In other words, they are thinking about a statute under which they 
would waive their immunity, but insofar as the total $500 million is 
concerned they are thinking about conditioning payments on receipt 
from the Federal Government of the portion that the Federal Gov- 
ernment would be liable for under the indemnity. 

Chairman Duruam. Is that not an unrealistic figure for a research 
reactor ? 

Mr. Price. It is unreasonable, I am sure, for many of these small 
research reactors. But on the other hand, the fact that these small 
research reactors are not apt to be involved in large claims perhaps 
makes it easier for the States to deal with the waiver problem. 

I think any other way of getting at it would involve a substantial 
change in the Price-Anderson Act with respect to this $500 million 
liability. 

Chairman Durwam. You do not feel that you have the authority 
to issue regulations to lower that? 

Mr. Price. No, sir. We can issue regulations governing the amount 
of insurance that they would have to pay, but we do not have any au- 
thority to reduce the outer limit, the total liability that might be in- 
curred; that is right. 

The statute says it is $500 million, and I am sure we do not have 
anv such authority. 

Mr. Ditamonp. No; we do not. 
Chairman Dournam. It would require an amendment to the act? 
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Mr. Dramonp. It would require an amendment to the act, and I 
would question the advisability of doing that because we have limited 
the right of the public to recovery to $500 million. 

I think any further impairment of the normal common law right 
might raise some serious objection. 

Chairman Duruam. Do you have a different classification? It 
seems to me we could classify the research reactors in a different cate- 
gory from a 50.000-kilowatt producing plant. 

Mr. Price. The point you make is really addressed to the amount of 
financial protection we would require from different operators of re- 
search reactors or production reactors. 

We do have the flexibility in our authority right now in the act to 
adjust that amount of financial protection that would be required from 
the operator. 

Chairman Durnam. From the time we enacted the act and after it 
was signed by the President, how long did it take to get the regulations 
out to the public? 

Mr. Price. I guess we can brag a little bit about that. We got 
them out in 3 or 4 days. 

Chairman Durnam. Mr. Price. 

Representative Price. I have no questions right now, Mr. Chairman. 

Chairman Durnam. Mr. Toll. 

Mr. Tort. The act specifies that in determining the amount of 
financial pro‘ection that you shall require of an applicant that you 
shall take into consideration, among other things, the cost of private 
insurance available. 

Would you inform the committee what would be the premium that 
an operator of a research reactor normally would have to pay per 
year for the $250,000 minimum figure now in effect, and for the 
$3 million figure that you are contemplating ? 

Mr. Price. I could only give you ranges of figures. I shall be glad 
to submit for the record the information that we have on the cases 
that the insurance companies have rated. May I give these rough 
floures, subject to correction 2 

Mr. Torti. Yes, please. 

Mr. Price. For these very small milliwatt reactors, the premium 
on $250,000 runs somewhere around in the neighborhood of six or 
seven hundred dollars a year. This would apply, for example, to 
these small milliwatt reactors. It would apply, 1 think, to the one 
down at North Carolina State. 

It is a very low powered reactor. Running it up to $3 million, I 
think perhaps increases it for those very small reactors to something 
like $1,500. 

Now, that is only for the very small zero power reactors. There are 
some other research reactors, larger ones, more conventional size—I 
don’t know about more conventional, but the larger research reactors, 
where the differences would be greater. 

I think maybe for a 1 megawatt research reactor the premium on 
$250,000 might go as high as $1,500, or $2,000, and then 1f you made 
the $3 million, it might go up to two or three thousand dollars. 

These numbers vary, depending on not only the size of the re- 


search reactor, but location, whether or not it is contained, and that 
sort of thing. 
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The best I could do to give a good picture would be to furnish for 
the record the premiums that have been quoted that we have, and I 
am not sure that we have all of them, but I think we have some of 
them. I would like to check that. 

Chairman Durnam. I think it would be well for those to go in the 
record. 

(The information referred to follows:) 


The following information on insurance premiums is based on insurance binders 
submitted to ARC by reactor licensees 





Amount of Annual 
Name and address of licenses Facility covered under binder insurance deposit 
purchased | premium 
1, Aerojet-General Corp., San Ramon, 4 rest eh reactors (0.1 to 5 watts) at $250, 000 $2, 100 
Calif. AGN, San Ramon plar 
2. University of Akron, Akron, Ohio Research res actor (O.1 ws itt) 250, 000 | 7H) 
3. Armour Research Foundation, Chi- | Research reactor (50 kilowatts) 240, OOO 3. 000 
Cago, Il) | 
4. Battelle Memorial Institute, West | Research reactor (1,000 kilowatts); 2, 000, 000 10, 550 
Jefferson, Ohio. critical experiment facility; hot 
laboratory 
5. University of California, Berkeley, | Research reactor (0.1 watt). 1, 000, 000 1, 500 
Calif. | 
6. Catholic University, Washington, do ‘ 250, 000 | 750 
oS 
7. Color: — State University, Fort do ile 250, 000 750 
Colli Colo 
8. C tion: Wi ‘ight Corp., Quehanna Research reactor (1,000 kilowatts); hot 250, 000 > 3, 000 
Pa. laboratory. 
9. General Dynamics Corp., San Research reactor (10 kilowatts); criti- | 10,000,000 20, 300 
Diego, Calif. cal experiment facility; auxiliary 
buildings at Torrey Pines Mesa 
10, General Flectric Co., Pleasanton, | Vallecitos boiling water reactor (30,000 |$20, 000,000 | 456, 600 
Calif kilowatts); research reactor (30 kilo- 
watts); 2 critical experiment facili- 
ties; laboratories at Vallecitos Lab 
oratory 
11. The Martin Co., Middle River, Md_| 2 critical experiment facilities; fuel | 15, 000, 000 17, 000 
fabrication plant including research 
labor itory | 
12. The Unive ~— of Michigan, Ann | Research reactor (1,000 kilowatts) 250, 000 | 6, 000 
Arbor, Mic 
13. North American Aviation, Inc., | 2 research reactors (10 watts and 5 250, 000 | 760 
Canoga Park, Calif. watts | 
14. Westinghouse Electric Cor p., Waltz | Critical experiment facility 250, 000 1,000 


Mill, P: 


Increased to $10,000,000. 
2 Increased to $18,000 
Reduced to $5,500,000. 


Reduced to $42,837.35. 


e es 


- 


Mr. Ramey. We had testimony on that last year as to what they 
thought they were at that time. It might be desirable to give it 
for the same reactors. 

As I recall, for example, a representative of Battelle Institute tes- 
tified as to their research reactor and indicated that the charge was 
going to be pretty high. 

Mr. Price. Yes, for the reactors the size of Battelle, MIT, and those, 
it makes several thousand dollars difference in premiums, I am sure, 
between the $250,000 minimum and a $3 million minimum. 

Our thought has been that for these reasons the $250,000, while a 
figure on that order may be suitable for the very, very small reactors, 
it is probably not really enough for the big research reactors. 

And as I said, the $3 million may not be a fair figure to lump all 
the research reactors in, either. 

So we are struggling with a breakdown of research reactors by 
sizes and just fix a flat figure for each category. 
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Mr. Tot. Do you feel that you have authority under the act to 
waive the requirements of financial protection insofar as Federal 
agencies are concerned ? 

I believe your statement indicated you were contemplating waiving 
the requirement with regard to Feder: als agencies 

Mr. Diamonp. It is our opinion, in construing the intent of the 
act and the objectives that are to be achieved that to place any other 
interpretation on this act would be unreasonable, since the Govern- 
ment is going to foot the bill in either case. 

So we have come up with the conclusion, and it is a matter of in*er- 
pretation, that it is not required as a matter of law to require Federal 
agencies to furnish financial protection. 

Mr. Tort. Why would the same reasoning not apply as to State 
agencies ¢ 

Mr. Ditamonp. Because the Federal Government will not foot the 
entire bill for the State agencies, whereas in the case of Federal agen- 
cies, the United States Treasury will put up the financial protection 
and then pay for the indemnity, above that. 

Mr. Torx. If you are trying to foster cordial relations between 
Federal and State Governments in this field, might this not be a 
pract ical way to do it? 

Mr. Diamonn. It might be, but I think that would have to have 
some legislative expression before we could so construe the act. 

Mr. Ramey. You are treating the other Federal agencies like you 
are the contractor under the contract ? 

Mr. Diamonp. I think that is right, Mr. Ramey; yes. We are pay- 
ing for the bill and there just is not much point to require them to 
put up financial protection under the circumstances. 

Mr. Ramey. On that NELIA policy, I believe that was considered 
in part during the hearings last year. Has that been revised any? 

Mr. Price. It has a revised a number of times. We have had a 
number of discussions with the two groups the NELIA and the 
MAELU groups. They have a draft of 


the policy now. 
I would not be able to say for sure whether they regard that as the 


final answer, but they do have a draft that I believe they are filing with 
the various State insuran ‘e cepartments it would really be better if 
they spoke to thi which they are proposing as the backup for the 
binders that they have issued. 

We have, of course, copies submitted to us, but I don’t believe they 
are Vi Y TO Us I is is t. for : approval It be. . 

Wi are ina posit! mw here we h: ive acce a “wr hinders all rivht 
in order to put the program into eftect, a be ioe approving their 
policy we want te nave PO ee 

I do not know for sure ‘ther their present draft is the one they 
want us to hold publie ake nee on. I don’t want to indicate we are 
criticizing the present draft. 

T ompanl Ss Iams ire, ma le A real hs rad effort to make a draft 


of a policy that would have as fe. gaps in it as they possibly can 

Qf cour e. that is our ¢ hie tive. too. 

Chairman Durnam. Is that in a form so that you can submit it for 
the record at the present time ; 

Mr. Price. Iam sure it is, sir. Iam sure they would have no objec- 


tions to its cong into the record. I believe they are hling it with the 
States. 
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If the companies have no objection, we certainly have no objection. 

Chairman Durnam. I think it might be well to insert that in the 
record with a statement, of course, of the changes. 

Mr. Price. All right, sir. 

(The material reterred to follows:) 


NUCLEAR ENERGY LIABILITY POLICY 


The undersigned members of the Nuclear Energy Liability Insurance Associ- 
ation hereinafter called the companies, each for itself, severally and not jointly, 
and in the respective proportious hereinafter set forth, agree with the insured, 
named in the declarations made a part hereof, in consideration of the premium 
and in reliance upon the statements in the declarations and subject to the limit 
of liability, exclusions, conditions, and other terms of this policy: 


INSURING AGREEMENTS 


I. Bodily injury and property damage liability 

To pay on behalf of the insured: 

A. All sums which the insured shall become legally obligated to pay as damages 
because of : 

(1) Bodily injury, sickness or disease, including death resulting therefrom, 
hereinafter called bodily injury, sustained by any person; 

(2) Physical injury to or destruction or radioactive contamination of 
property, and loss of use of property so injured, destroyed, or contaminated, 
and loss of use of property while evacuated or withdrawn from use because 
possibly so contaminated or because of imminent danger of such contami- 
nation, hereinafter called property damage; 

saused by the nuclear energy hazard, and the companies shall defend any suit 
against the insured alleging such bodily injury or property damage and seeking 
damages which are payable under the terms of this policy ; but the companies may 
make such investigation, negotiation and settlement of any claim or suit as they 
deem expedient ; 

B. Costs taxed against the insured in any such suit and interest on any judg- 
ment therein: 

C. Premiums on appeal bonds and on bonds to release attachments in any such 
suit, but without obligation to apply for or furnish such bonds; 

D. Reasonable expenses, other than loss of earnings, incurred by the insured 
at the companies’ request. 

II. Definitions 

Wherever used in this policy : 

A. The term “the facility” means the facility described in the declarations and 
includes the location designated in item 3 of the declarations and all property 
and operations at such location ; 

B. The terms “source material,” “special nuclear material,” and “byproduct 
material” shall have the meanings given them in the Atomic Energy Act of 1954, 
or in any law amendatory thereof ; 

C. The term “nuclear energy hazard” means the radioactive, toxic, explosive 
or other hazardous properties of source material, special nuclear material or 
byproduct material, but only with respect to (1) the possession, handling, use, 
or disposal of such materials at the location designated in item 8 of the declara- 
tions, or (2) the transportation, including handling or temporary storage inciden- 
tal thereto, of such materials shipped (a) from such location, provided such 
transportation of such materials shall be deemed to end when such materials 
are removed from a transporting conveyance for any purpose other than continu- 
ation of such transportation or temporary storage incidental thereto, or (b) to 
such location from a nuclear facility owned by the United States of America, 
provided such transportation of such materials from such nuclear facility is not 
by predetermination to be interrupted by the removal of such materials from a 
transporting conveyance for any purpose other than the continuation of such 
transportation to such location or temporary storage incidental thereto ; 

ID. The term “nuclear incident” means an occurrence which results in bodily 
injury or property damage caused by the nuclear energy hazard ; 

E. The term “nuclear facility” means: 

(1) Any apparatus designed or used to sustain nuclear fission in a self- 
supporting chain reaction or to contain a critical mass of fissionable 
material ; 
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(2) Any equipment or device (a) designed or used for the separation of 
the isotopes of uranium or plutonium, (b) designed or used for the process- 
ing, fabricating or alloying of special nuclear material or of irradiated 
materials containing special nuclear material, (c) incorporating or making 
use of such irradiated materials, or (d) designed or used for processing 
waste byproduct material ; 

(3) Any structure, basin, excavation, premises, or place prepared or 
used for the storage or disposal of waste source material or waste consisting 
of or containing special nuclear material or byproduct material; 

and includes the site on which any of the foregoing is located, together with all 
operations conducted thereon and all premises used for such operations. 

Subdivision (b) of paragraph (2) foregoing is not applicable to the occasional 
mechanical processing or fabricating of special nuclear material by any person 
or organization at a location which contains no equipment, device, or apparatus 
otherwise defined herein as a nuclear facility, where special nuclear material or 
byproduct material is not regularly handled, stored, or disposed of as waste, 
and which is principally used for other operations not related to the handling, 
fabricating, or use of special nuclear material. 


III. Definition of insured 

The unqualified word “insured” includes (a) the named insured and (b) 
any other person or organization with respect to his legal responsibility for a 
nuclear incident. 

Subdivision (b) above does not include as an insured the United States of 
America or any of its agencies. 

Subject to condition 3 and the other provisions of this policy, the insurance 
applies separately to each insured against whom claim is made or suit is brought. 


IV. Application of policy 

This policy applies only to bodily injury or property damage (1) which results 
from nuclear incidents occurring during the policy period and (2) which is 
discovered, and for which written claim is made against the insured, not later 
than 2 years after the end of the policy period. 


EXCLUSIONS 
This policy does not apply: 

(a) To any obligation for which the insured or any carrier as his insurer may 
be held liable under any workmen's compensation, unemployment compensation 
or disability benefits law, or under any similar law ; 

(b) Except with respect to liability of another assumed by the insured under 
contract, to bodily injury to any employee of the insured arising out of and in the 
course of his employment by the insured : 

(c) To liability assumed by the insured under contract, other than an assump- 
tion in a contract with another of the liability of any persons or organization 
which would be imposed by law on such person or organization in the absence 
of an express assumption of liability ; 

(d) To bodily injury or property damage due to the manufacturing, handling, 
or use at the location designated in item 3 of the declarations, in time of peace 
or war, of any nuclear weapon or other instrument of war utilizing special nu- 
clear material or byproduct material ; 

(e) To bodily injury or property damage due to war, whether or not declared, 
civil war, insurrection, rebellion, or revolution, or to any act or condition inci- 
dent to any of the foregoing; 

(f) To property damage to any property at the location designated in item 3 
of the declarations, other than aircraft, watercraft, or vehicles licensed for 
highwgay use, provided such aircraft, watercraft, or vehicles are not used in con- 
netcion with the operation of the facility ; 

(g) To property damage to source material, special nuclear material, or by- 
product material in the course of transportation to or from the location designated 
in item 3 of the declarations, including handling or storage incidental thereto; 

(h) To any nuclear incident— 

(1) Arising out of the possession, transportation, handling, use or dis- 
posal, outside the territorial limits of the United States of America, its 
territories or possessions, Puerto Rico or the Canal Zone, of source material, 
special nuclear material or byproduct material; 

(2) Oceurring at any nuclear fucility other than the facility described 
in the declarations: 

(3) Arising out of the possession, transportation, handling, use or dis- 

posal by any person or organization, away from the facility, of source 
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material, special nuclear material or byproduct material, unless such nuclear 
incident occurs away from any other nuclear facility and in the course of 
transportation, including handling or storage incidental thereto, of source 
material, special nuclear material, byproduct material contained in or 
combined with special nuclear material, or waste consisting of or containing 
byproduct materials, shipped (i) from the facility or (ii) to the facility 
from a nuclear facility owned by the United States of America. 


CONDITIONS 
1. Premium 

The named insured shall pay the companies the advance premium stated in 
the declarations, for the period from the effective date of the policy through 
December 31 following. Thereafter, at the beginning of each calendar year 
while this policy is in force, the named insured shall pay the advance premium 
for such year to the companies. The advance premium for each calendar year 
shall be stated in a written notice given by the companies to the named insured 
as soon as practicable prior to or after the beginning of such year. 

Such advance premiums are estimated premiums only. As soon as practicable 
after each December 31 and after the termination of the policy, the earned 
premium for the preceding premium period shall be computed in accordance 
vith the companies’ rules, rates, rating plans, premiums and minimum premiums 
applicable to this insurance. If the earned premium thus computed for any 
premium period exceeds the advance premium previously paid for such period, 
the insured shall pay the excess to the companies; if less, the companies shall 
return to the insured the unearned portion paid by the insured. 

The named insured shall maintain records of the information necessary for 
premium computation and shall send copies of such records to the Companies at 
the end of each calendar year, at the end of the policy period and at such other 
times Curing the policy period as the companies may direct. 








?. Inspe ction: SUSpPé nsion 

The companies shall be permitted to inspect the facility and to examine the 
insured’s books and records at any time, as far as they relate to the subject mat 
ter of this insurance. If a representative of the companies discovers a condition 
with respect to the nuclear energy hazard which he believes to be unduly danger- 


cus, a representative of the companies may request that such cendition be cor- 
rected without delay. In the event of noncompliance with such request, a repre- 


sentative of the coi es may, after 12 hours’ prior notice to the United States 





Atomic Energy Com on, by written notice to he named insured, immediately 
suspend the insurance with respect to the named insured and any other person 
or organization responsible for the continuance of such dangerous Condit on. A 
copy of such notice shall be sent promptly to the United States Atomic Energy 
Commission. The insurance so suspended may be reinstated by the companies 
by an endorsement issued to form a part of this policy. 
3. Limit of liability: termination of policy upon erhaustion of limit 
Re rdless of the number of pet sand organizations who are insured under 
this p v nd f of the number « ail n e an 1i brought 
Qe ns | ber { <« ( I re | lea I dents during th 
policy pe he limit of \ in the irations is the total agg 
liability of the companies f ir obligations under this policy and the « 
pense neurred | -companies conne i th such obligations, including 
1) Payments in settlement of claims and in satisfaction of judgment 
a i ‘ r damages becau if bodil jury or propert ! 
lee ne ) f poet i, 4 i i) of insu ig elment 
) LP nts ‘ enses il d in the investigation, ne tion, 
settle ‘ defen-~¢ lait neluding, but not limite 
the « f such services by sali employees ¢ he « atic f i 
eXpei ( i i I Is Ss, attorney lees and ¢ rsel ( 
] ‘ Vr ¢ mn and ippraisal of property, exami: 
in ‘ } ‘ ! L « enses Of al kind: 
(¢ 12 ] eu 1 by th ( LLLpoea die 8] ive ipvcit 
a nneciear incident or in minimizing ifs eflects. 
Fach such payment made by the companies shall reduce by the amount of suc! 
payment the limit of the companies’ liability under this wliey, 


| 
If, during the policy period or subsequent thereto, the total of such payments 


made by the companies shall exhaust the limit of the companies’ liability under 
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this policy, all liability and obligations of the companies under this policy shall 


thereupon terminate and shall be conculsively presumed to have been discharged. 
This policy, if not theretofore canceled, shall thereupon automatically terminate. 

Regardless of the number of years this policy shall continue in force and the 
number of premiums which shail be payable or paid, the total aggregate liability 
of the companies shall be the limit of liability stated in the declarations and 
shall not be cuuulative from year to year. 


/ 


Limitation of liability—common occurrence 

occurrences resulting in bodily injury or property 
damage arising out of the raidoactive, toxic, explosive, or other hazardous prop- 
erties of source material, special nuclear material or byproduct material 
(ad) 


Any occurrrence or series of 


In the course of transportation from the facility or to the facility 
from a nuclear facility owned by the United States of America an 
arising out of such properties of other such material in the 
1 ition from one or more other 


1 also 
course of trans 
nuclear facilities or to one or more such 
facilities from one or more nuclear facilities owned by the United 


States 
of America; or 


(d) Discharged or dispersed from the facility over a period of days, weeks, 
months, or longer and also arising out of such properties of other such ma- 
terial so discharged or dispersed from one or more other nuclear facilities ; 

shall be deemed to be one nuclear incident. 
With respect to such bodily injury and property damage (1) the total aggregate 


liability of the companies under all contracts of nuclear energy liability in- 
surance, including this policy, issued to nuclear facilities and applicable to 


{ 

such incident, shall not exceed the highest applicable limit of liability of any 
such contract; (2) the total liability of the companies under this policy shall 
not exceed that proportion of the total aggregate liability of the companies, as 
stated in clause (1) above, which (a) the applicable limit of liability of this 
policy bears to (%) the sum of the applicable limits of liability of all such con- 
tracts issued by the companies. 

5. Notice of occurrence, claim, or suit 


In the event of bodily injury or property damage to which this policy ap- 
plies or of an occurrence which may give rise to claims therefor, written notice 
containing particulars sufficient to identify the insured and also reasonably 
obtainable information with respect to the time, place, and circumstances thereof, 
and the names and addresses of the injured and of available witnesses, shall 
be given by or for the insured to the Nuclear Energy Liability Insurance As- 
sociation or the companies as soon as practicable. If claim is made or suit is 
brought against the insured, he shall immediately forward to the Nuclear 
Energy Liability Insurance Association or the companies every demand, notice, 
, or other process received by him or his representative. 











summons 


6. Assistance and cooperation of the insured 

The insured shall cooperate with the companies and, upon the companies’ 
request, attend hearings aud trials and assist in making settlements, securing 
nd givirg evidence, obtaining the attendance of witnesses, and in the conduet 
of any proceed s in connection with the subject matter of this insurance. 
The insured shall not, except at his own cost, make any payment, asSume any 
blig i, or incur any expen 

1¢ against con nies 

No action shall lie against the companies or any of them unless, as a condition 
precedent thereto, the insured shall have fully complied with all the terms of this 
policy, n until the amount of the insured’s obligation to pay shall have been 
finally determined either |} judgement against the insured after actual trial 
or by written agreement of the insured, the claimant, and the companies. 

Anv person or organization or the legal representative thereof who has secured 
such judgment or written agreement shall thereafter be entitled to recover under 

the extent of the insurance afforded by this policy. No person or 


have any right under this policy to join the companies or any 
of them as parties to : ny action against the insured to determine the insured’s 
liability, nor shall the companies or any of them be impleaded by the insured or 
legal representative. Bank uptey or insolvency of the insured or of the in- 
ured’s « state shall not relieve the companies of any of their obligations 
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8. Subrogation 


In the event of any payment under this policy, the companies shall be subro- 
gated to all the insured’s rights of recovery therefor against any person or 
organization, and the insured shall execute and deliver instruments and papers 
and do whatever else is necessury to secure such rights. Prior to knowledge 
of a nuclear incident the insured may waive in writing any right of recovery 
against any person or organization, but after such knowledge the insured shall 
not waive or otherwise prejudice any such right of recovery. 

The companies hereby waive any rights of subrogation acquired against the 
United States of America or any of its agencies by reason of any payment under 
this policy. 

The companies do not relinquish, by the foregoing provisions, any right to 
restitution from the insured out of any recoveries made by the insured on ac- 
count of a loss covered by this policy of any amounts to which the companies 
would be entitled had such provisions, or any of them, not been included in 
this policy. 

9. Other <nsurance 


If the insurance afforded by this policy is concurrent with insurance afforded 
by a like policy issued to the named insured by Mutual Atomic Energy Liability 
Underwriters, hereinafter called “concurrent insurance,” the companies shall 
not be liable under this policy for a greater proportion of any loss or expense 
than the limit of liability stated in the declarations of this policy bears to the 
sul of such limit and the limit of liability stated in the declarations of such 
concurrent policy. 

if che insurea has other valid and collectible insurance (other than such con- 
current insurance or any other nuclear energy liability insurance issued by the 
companies or Mutual Atomic Energy Liability Underwriters to any person or 
organization) applicable to loss and expense covered by this policy, the insur- 
ance afforded by this policy shall be excess insurance over such other insurance. 
10. Changes 

Notice to any agent or knowledge possessed by any agent or by any other 
person shall not effect a waiver or a change in any part of this policy or estop 
the companies from asserting any right under the terms of this policy; nor shall 
the terms of this policy be waived or changed, except by endorsement issued 
to form a part of this policy executed by the Nuclear Energy Liability Insurance 
Association on behalf of the companies. 


11. Assignment 


Assignment of interest by the named insured shall not bind the companies until 
their consent is endorsed hereon; if, however, the named insured shall die or 
be declared bankrupt or insolvent, this policy shall cover such insured’s legal 
representative, receiver, or trustee as an insured under this policy, but only with 
respect to his liability as such, and then only provided written notice of his 
appointment as legal representative, receiver, or trustee is given to the companies 
within 10 days after such appointment. 

12. Cancellation 

This policy may be canceled by the named insured by mailing to the com- 
panies and the United States Atomic Energy Commission written notice stating 
when, not less than 30 days thereafter, such cancellation shall be effective. This 
policy may be canceled by the companies by mailing to the named insured at 
the address shown in this policy and to the United States Atomic Energy Com- 
mission written notice stating when, not less than 90 days thereafter, such 
cancellation shall be effective: provided in the event of nonpayment of premium 
or if the operator of the facility, as designated in the declarations, is replaced 
bv another person or organization, this policy may be canceled by the companies 
by mailing to the name insured at the address shown in this policy and to the 
United States Atomic Energy Commission written notice stating when, not less 
than 30 davs thereafter, such cancellation shall be effective. The mailing of 
notice as aforesaid shall be sufficient proof of notice. The effective date and 
hour of cancellation stated in the notice shall become the end of the policy 
period. Delivery of such written notice either by the named insured or by the 
companies shall be equivalent to mailing. 

Upon termination or cancellstion of this policy, other than as of the end of 
December 31 in any year, the earned premium for the period this policy 
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has been in force since the preceding December 31 shall be computed in accord- 
ance with the following provisions : 

(a) If this policy is terminated, pursuant to condition 3, by reason of 
the exhaustion of the limit of the companies’ liability, all premium there- 
tofore paid or payable shali be fully earned ; 

(b) If the named insured cancels, the earned premium for such period 
shall be computeu in accordance with the customary amiual short-rate tabe 
and procedure; provided, if the named insured cancels after knowledge of 
a muclear incident, all premiums theretofore paid or payable shall be fu.ly 
earned ; 

(c) If the companies cancel, the earned premium for such period shall 
be computed pro rata. 

Premium adjustment, if any, may be made either at the time cancellation is 
effected or as soon as practicable after cancellation becomes effective, but pay- 
ment or tender of unearned premium is not a condition of cancellation. 

13. Company representation 


(a) Any notice, sworn statement, or proof of loss which may be required by 
the provisions of this policy may be given to any one of the companies, and such 
notice, statement or proof of loss so given shall be valid and binding as to all 
companies. 

(b) In any action or suit against the companies, service of process may be 
made on any one of them, and such service shall be deemed valid and binding 
service on all companies. 

(c) The Nuclear Energy Liability Insurance Association is the agent of the 
companies with respect to all matters pertaining to this insurance. All notices 
or other communications required by this policy to be given to the companies 
may be given to such agent, at its office at 60 John Street, New York 38, N. Y., 
with the same force and effect as if given directly to the companies. Any re- 
quests, demands, or agreements made by such agent shall be deemed to have 
been made directly by the companies. 

1}. Authorization of named insured 


The named insured is authorized to act on behalf of all insureds with respect 
to the giving and receiving of notice of cancellation of this policy, the payment 
of premiums and receiving of return premiums. 
i5. Declarations 


By acceptance of this policy the named insured agrees that the statements in 
the declarations are the agreements and representations of the named insured, 
that this policy is issued in reliance upon the truth of such representations and 
that this policy embodies all agreements between the named insured and the 
companies or any of their agents relating to this insurance. 

In witness whereof, each of the subscribing companies has caused this policy 
to be executed and attested on its behalf by the general manager of the Nuclear 
Energy Liability Insurance Association and duly countersigned on the declara- 
tions page by an authorized representative, but this policy shall be binding upon 
each company only to the extent of the below-designated proportion of any 
obligation assumed or expense incurred under this policy. 

For the subscribing companies : 
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NUCLEAR ENERGY LIABILITY INSURANCE ASSOCIATION 


Nuclear Energy Liability Policy 


DECLARATIONS 


1 
i. 


Named insured 


Address 


Item 


(Town-or city ) 
a. m. on the 
through the effective 


(Number) (Street) 
perioa: beginning at 2:01 
ig and continuing 
ter 
insured as stated 
the facility 


Item 2. Policy 


. ( 
cancellation 
of the named 
Description of 
Location- 





herein. 
Item 


Ty pe 


The operator o 


Item 4. The limit of the companies’ liability is § subjec 
terms of this pol having reference thereto 

Item 5. Advance premi) 

Item 6. These declarations and the schedules forming a part hereof 
plete descriptic the facility, insofar as it relates to 
energy hazard, ¢ it as noted 

Countersigned - 19 , at 

Ry 
(Authorized representa 
Nt EAR E ( [ P SuPP ENTARY C GE |] 
(Nuclear Facilities) 
It is agreed that such insurance as is afforded by the policy applie 
the following provisions 


DIVISIO. 








(State) 


IN DORS 


No. 


da ol 


0 


iate 


y 
f the 


nination of this policy, standard time at the address 


‘t to all the 


21Ve a CO! 
the nuclear 


tive) 


2 


, subject te 


1. The following paragraph is added at the end of insuring agreement I 
“Damage to property of an insured away from the facility—With respect 
to property dainage caused by the nuclear energy hazard to property of an 
insure which is vay from the facility, to pay to such insured those sums 
wi such insu \ iid hay been le lly obligated to pay as damages th 
for, had such property belonged to another.” 

2. This insurance d ot app to property damage due to neg! f the 
ins l ( en Ss to save and preserve the property afte 
knowledge of a nuclear inciden 

Irance af “l by this divisi A 

(a) In the event of | rtv damage resulting from a nuclear incide t 
insured shall fu nplete inventory of the pro tv dama claimed 
hereunder, sho f l e amount thereof. Within {1 days after su 
incide ul uch é ended in writing by the companies, the u 
shall 1 ler to tl en panie I of loss igned nd sworn to by the 
sured, iting the ] ledge and belief of the insured as to the f ving 
Tdentit m of the nu incident; the inter of the insured in the prope 
destroyed or da ed, and tl imount of each item of property dam all 
encumbrances on such property; and ali other contracts of insurance, whether 
valid or not, covering ai f such property. The insured shall include in th 
proof of loss a y of descriptions and schedules of all policies. Upon the 
com] Ss’ request he isured shall furnish verified plans and specificatio 
of any such property The insured, as often as may be reasonably quire 
shall exhibit to any person designated by the companies any of such prope 
and submit to ¢ ninations under oath by any person named by the companies 
and subscribe the same d, as often as may be reasonably h 
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produce for examination all books of account, records, bills, invoices, and other 
vouchers or certified copies thereof if originals be lost, at such reasonable time 
and place as may be designated by the companies or their representatives, and 
shall permit extracts and copies thereof to be made. 

(b) In case the insured and the companies shal! fail to agree as to the amount 
of property damage, then, on the written demand of either, each shall select a 
competent and disinterested appraiser and notify the other of the appraiser se- 
lected within 20 days of such demand. The appraisers shall first select a 
competent and disinterested umpire and, failing for 15 days to agree upon such 
umpire, then, on request of the insured or the companies, such umpire shall be 
selected by a judge of a court of record in the State in which the property is 
located. The appraisers shall then appraise each item of property damage and, 
failing to agree, shall submit their differences only to the umpire. An award 
in writing, so itemized, of any two when filed with the companies shall deter- 
mine the amount of property damage. Each appraiser shall be paid by the party 
selecting him, and the expenses of the appraisal and umpire shall be paid by 
the parties equally. 

The companies shall not be held to have waived any of their rights by any 
act relating to appraisal. 

(c) No suit or action on the policy for the recovery of any claim shall be sus- 
tainable in any court of law or equity unless all the requirements of the policy 
shall have been complied with and unless commenced within 2 years after the 
nuclear incident which results in the property damage. 


DIVISION B 


The following paragraphs are added to insuring agreement I, to follow the 
paragraph added by division A above: 


Subrogation—Offsite employees 


With respect to bodily injury sustained by any employee of an insured and 
resulting from a nuclear incident, to pay to the workmen’s compensation carrier 
of such insured all sums which such carrier would have been entitled to recover 
and retain as damages from another person or organization, had such person or 
organization alone been legally responsible for such nuclear incident, by reason 
of the rights acquired by subrogation by reason of the payment of the benefits 
required of such carrier under the applicable workmen's compensation or occu- 
pational disease law. An employer who is a duly qualified self-insurer under 
such law shall be deemed to be a workmen’s compensation carrier within the 
meaning of this paragraph. This division B does not apply to bodily ‘ajury 
sustained by any person who is employed at and in connection with the cacility. 

The insurance afforded by the policy by virtue of this division B shall not con- 
stitute workmen's compensation insurance as required under the laws of any 
State. 

DIVISION C 


Employers’ liability—offsite employees 


1. Excent with respect to any person who is employed at and in connection 
with the facility, exclusion (0b) of the policy is deleted. 

2. If the insured has other insurance (other than concurrent insurance as 
described in condition 9) against a loss covered by this policy by virtue of para- 
graph 1 of this division C, the insurance so afforded by this policy shall be 
primary insurance under such other insurance. 

3. This Civision C does not apply unless the insured has complied with the 
requirements of the applicable workmen’s compensation or occupational disease 
law respecting the securing of compensation benefits thereunder to his employees. 
it is further agreed that the following clause is added to subparagraph (a) of 
the first paragraph of condition 3 of the policy : 

“and payments made in settlement of claims under divisions A, B, and C 
of the Supplementary Coverage Endorsement (Nuclear Facilities) forming 
a part of this policy” :. 


Chairman Duruam. Mr. Price, do you have any questions? 
Representative Price. I have no questions right now. 
Chairman Durnam. Mr. Ramey. 
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Mr. Ramey. I have one question. 

On these nonprofit research institutions, have they made any rep- 
resentations on this question of the level of financial protection ? 

Mr. Price. Yes. 

You see, when we discussed this problem last winter with 5 or 6 
industry groups—we had more than industry groups—1 of the groups 
we had in for discussion were the operators of research reactors. This 
included the educational institutions as well as companies, and their 
feeling was very strong that $3 million would be too big an amount 
for the State institutions operating these small nonprofit research re- 
actors, and I think as far as we are concerned they have a good case. 

That is why 1 said a while ago that we have to find a way to break 
down into several categories these financial protection limits in the 
research reac‘or field because they vary so much. 

There is 2 tremendous difference not only in the cost of the reactor 
but in the damage it could do between these milliwatt range reactors 
and critical facilities and these larger megawatt range research re- 
actors. There is a tremendous difference, and we think we probably 
oucht to recognize that. 

Chairman Duriam. Is there any protection at all at the present 
time in reeard to the cobalt machines like we have in the hospitals? 

Mr. Price. No, sir. So far in this licensing program we have dealt 
only with reactors which are the facilities that under the law it is 
mandatory that we put under this insurance and indemnity 
arrangement. 

We are giving some study, and we have to give some more study, 
to the problem to what extent there are other types of facilities that 
ought to be covered. 

Of course, under the law it is not mandatory that they be covered. 
The provisions of the law are permissive and we are studying that 
problem now. We sort of gave it second place because the reactors 
were the main problem. 

Chairman Durnam. They come under the Advisory Committee’s 
recommendation, I suppose ? 

Mr. Price. The Advisory Committee on Reactor Safety ? 

Chairman Durnam. Yes. 

Mr. Price. It was set up, I believe, to deal with reactor safety 
problems, but we would welcome their help on this, too. 

T think what we will have to do with respect to these other types 
of facilities like cobalt 60, fuel element plants. and some of the feed 

material type of operations, is develop really for those kinds of 
facilities a study of a kind that we did for reactors in the Brookhaven 
study. 

Chairman Durnam. T am glad to learn that you are doing that 
because I think this field will continue to grow and this matter of 
safety for the protection of the employees, I think, is important. 

Mr. Diamond, vou may proceed with your statement. 

Mr. Dramonp. Thank you, sir. 


STATEMENT OF EDWARD DIAMOND, ASSOCIATE GENERAL COUNSEL, 
ATOMIC ENERGY COMMISSION 


Mr. Dramonp. Mr. Chairman, the part of the statement I will read 
now deals with indemnification of the AEC contractors. 
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INDEMNIFICATION OF AEC CONTRACTORS 


The Price-Anderson Act authorized AEC to enter into agreements 
of indemnification with its contractors for the construction or opera- 
tion of production or utilization facilities or other activities under 
contracts for the benefit of the United States involving activities under 
the risk of public liability for a substantial nuclear incident. 

U — that authority, the Commission adopted the policy in De- 

cember 1957 of entering into agreements of indemnification extending 
the statutory indemnity with the following AEC contractors: 
Those engaged in the operation of nuclear reactors. 
Those engaged i in operating a production or utilization facility 
such as a gaseous diffusion plant or a chemical separation plant. 

3. Construction contractors whose work entails the risk of occur- 
rence of a substantial nuclear incident. 

The General Manager was further authorized to approve entering 
into contractual agreements extending statutory indemnity to other 
AEC contractors who may engage in activities involving the risk 
of occurrence of a substantial nuclear incident. 

This Commission policy made the statutory indemnity available 
only to those AEC contractors who were undergoing a risk of the 
occurrence of a substantial nuclear incident in the course of perform- 
ance of their contract activity. 

Just as, in the case of licensees, Congress deemed it advisable that 
there should be only one indemnity agreement applic able to any in- 
cident that might occur in a partic salar fac ‘ility, AEC determined that 
there were valid reasons for attempting to limit the number of in- 
demnity agreements so that, if practicable, an indemnity agreement 
with one contractor would cover all persons who might be held 
liable for a nuclear accident at any one facility. 

This course will avert the possibility of the pyramiding of in- 
demnity coverage and will avoid the hopelessly confusing situation 
that might evolve if a nuclear incident should occur that was cov- 
ered by a dozen different indemnity agreements held by architects, 
suppliers, subcontractors, and constructors, all of which might be on 
different terms and require a very difficult decision as to which terms 
were controlling. 

The Commission policy takes advantage of the fact that one statu- 
tory indemnity agreement will protect all persons who might be liable 
for any nuclear incident. 

The existence of a contract for the operation of a facility that con- 
tains a statutory indemnity agreement is very comforting to those 
persons who furnish supplies to or do maintenance work for the oper- 
ating contractor. 

But during the period when a facility is being designed and con- 
structed, there often is not a contract in effect for its operation. Even 
though there is no immediate risk and will be no risk until the facility 
is put into operation, the designer and constructor are potentially 
liable for a tremendous future liability if a nuclear accident should 
res lt from faulty design and construction. 

To induce these people to engage in this hazardous work, the Com- 
mission has authorized the providing of contractual assurances to 
desien and construction contractors and suppliers of materials or 
services—that AEC will enter into a statutory indemnity agreement 
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with any contractor who will operate the facility and that, if at any 
time such an agreement is not in effect, AEC will enter into a statu- 
tory indemnity : agreement with the person now given the assurance. 

We have given a great deal of thought to est: ‘ablishing some stand- 
ards for the determination of what constitutes a “substantial nuclear 
incident.” 

In the interest. of simplicity and uniformity of application of the 
statutory authority, we have ‘directed our planning toward arriving 
at an objective system of evaluation based upon the quantity of source, 
special nuclear or byproduct material that will be in the custody 
of the contractor in performing this contract. Ths will involve 
technical studies to determine what quantities of material in different 
forms, shapes, compositions, degrees of enrichment, etc., should 
be considered to represent a hazard of causing a substantial nuclear 
incident. These studies have been initiated. 

In the meantime, some general guidelines have been given to AEC’s 
field office managers. If a manager determines that a contract in- 
volves the risk of occurrence of a nuclear incident which might con- 
celvably cause $60 million or more damage, he is authorized to enter 
into a st: itutory indemnity agreement w ith that contractor. 

The significance of the $60 million figure is that this is the maxi- 
mum insurance available for nuclear incidents so that any greater 
damage would unquestionably be a “subst: intial nuclear incident.” 

If the man: iger estimates the maximum conceivable accident at be- 
low $1 million, he must find that there is no risk of a substantial 
nuclear incident, and the contractor would not be eligible for a 
statutory indemnity agreement. 

Cases in the middle ground, where the maximum conceivable dam- 
age is between $1 million and $60 million, are decided by the General 
Manager. 

It is expected that these cases will be determined under similar 
standards to those which will be employed in determinations made as 
to requiring financial protection from licensees, so that there will be 
consistency in the extension of Price-Anderson indemnification to 
licensees and contractors. 

We should note here that the Commission has not authorized a 
statutory indemnity agreement with a contractor whose contract work 
does not involve the risk of occurrence of a substantial nuclear in- 


cident. AEC is authorized to indemnify contractors under con- 
tracts— 


involving activities under the risk of public liability for a substantial nuclear 
incident. 

Under this authority, AEC could indemnify a contractor—for ex- 
ample, a fuel element fabricator—who has no risk of a substantial 
nuclear incident occurring in performing the fabrication work itself, 
but who is under the risk of public I ability for a substantial nuclear 
incident which might result if the fuel elements which he delivered 
were defective and caused a reactor accident. 

AEC did not deem it desirable to indemnify those contractors 
whose only risk is one of product ts liability, since this risk will nor- 
mally be covered by an indemnity agreement with the contractor 
who will receive and use the product. 

There may evolve some few cases where a contractor whose only 
risk is products liability will deliver a product for use in a fac ility 
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that is not covered by a statutory indemnity agreement. This would 
be the situation where wag elements are produced for a submarine 
reactor that is operated by Navy personnel. We are now considering 
the possibility of entering into a statutory indemnity agreement with 
an AEC contractor that would afford complete statutory protection 
for all persons who might be held liable on account of a nuclear in- 
cident involving the submarine reactor. 

Mr. Ramey. Mr. Diamond, would that be under the language of 
subsection (d), which covers joint projects in the case of a Navy 
project ? 

Mr. Diamonp. It might come under that authority or it might come 
under other parts of section 170 that we are giving study to. 

Mr. Ramey. Are you going to discuss this joint liability section ? 

Mr. Diamonp. We will touch on that later on, Mr. Ramey. 

Mr. Ramey. Very well. 

Chairman Duruam. All right, you may proceed with your state- 
ment. 

Mr. Diamonp. Section 170 (d) of the act authorizes AEC to require 
its contractors to furnish financial protection against nuclear inci- 
dents. The cost of nuclear insurance to cover all AEC facilities was 
roughly estimated at over $10 million a year. Since the great ma- 
jority of the contractors concerned would be cost-plus-fixed-fee con- 
tractors, the burden of the insurance premiums would fall upon AEC, 
No justification could be found for such an expenditure against a 
risk so remote that in all operations of AEC facilities had failed to 
produce the first claim for injury to a member of the public. Con- 
sequently, the Commission decided in November 1957 not to require 
its contractors to provide insurance against nuclear incidents. 

More recent developments indicate that it may be advisable to re- 
consider that decision. Assuming that nuclear hazards would be unin- 
sured and that the services of our contractors’ insurance companies 
would no longer be available to handle claims for injuries from nu- 
clear causes, AEC has been investig: uting means of obtaining the serv- 
ices of organizations equipped to investigate and settle claims for 
which AEC would be responsible under the indemnity agreements en- 
tered into with its contractors. Obviously, the syndicate of insurance 
companies, formed to make nuclear insurance available, represented 
the most likely source of the expert services required to handle a major 

catastrophe. Their response to our inquiries was that there was a 
question as to their authority, and to the authority of any group of 
casualty adjusters, to engage in the settlement of claims in the absence 
of an interest as insurer of the claim. 

Accordingly, it appears that AEC may be able to obtain the services 
of an exper ienced national group of claims investigators only through 
the medium of insurance policies. We are awaiting a formal pro- 
posal from our present insurance companies as well as the syndicate 
that will assure the availability of the required claims services. It is 
quite possible that nuclear insurance may be made available on a 
retrospective rating plan that will permit AEC to require its con- 
tractors to obtain nuclear insurance for damages caused by AEC con- 
tractors without bearing the burden of a high annual premium. 

Under this type of policy, AEC could complete its arrangements for 
the claims adjustment services needed for the settlement of all claims 
arising out of any incident in a contract activity—both for the purposes 
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of the insurance arrangement itself and for the purpose of disposing 
of claims against AEC under its indemnity agreement. 

Mr. Ramey. You would pay a premium or would this be cost-type 
insurance ¢ 

Mr. D1amonp. It would be cost-type insurance of the type that we 
now have that our cost contractors carry. It is a retrospective plan. 
There is a factor that we allow the company for the service that they 
render. 

It does not involve the premium as we understand premiums. 

Representative Pricr. What would it involve? 

Mr. Diamonp. There would be a factor for their overhead expense, 
their direct cost, and a factor for profit. 

Representative Pricr. In what magnitude? Of what figures are 
you talking? 

Mr. Diamonp. I do not have this at hand, Mr. Price, but I will be 
glad to furnish this for the record with regard to our current retro- 
spective insurance policies that we have. 

I don’t know what these factors would be for the nuclear claim 
service. 

Representative Price. I think you should furnish it for the record. 
This reconsideration that you are talking about is in order to keep out 
of the small-business claims completely ? 

Mr. Diamonp. That is correct. Rather than have the AEC involved 
and set up an organization to investigate and adjust claims, we think it 
would be far more desirable to have the expert services of an insurance 

company to render this type of service for us. 

Representative Price. In view of your past record, how many of 
these small claims would you be anticipating, small claims against the 
contractors ? 

Mr. Diamonp. Right now the claims are of all varieties, and what 
we are talking about here are accidents that involve nuclear activities. 

I do not know that the claims will be large in number, but it seems 
to me that the Commission might want to give thought to the idea of 
having it on a standby basis. 

Representative Price. Do you have a past history of them in num- 
bers ? 

Mr. Diamonp. You would like to know the number of claims that 
have been processed by our insurance companies? 

Representative Price. Yes; to find out what is the significance of 
this and what it does. You must have a past record indicating the 
numbers. 

Mr. Ditamonp. We do, and we will be glad to get that for the record. 

tepresentative Hosmer. What kind of claims would these be ? 

Mr. Diamonp. They would include every type of liability that our 
cost-type contractors might incur during the performance of their 
contract work. 

Representative Hosmer. Through the present insurance arrange- 
ment you propose to add some kind of scheme that would permit these 
same adjusters to handle nuclear incidents? 

Mr. Dramonp. That is correct, sir. 

Mr. Ramey. But they would handle it on an insurance basis, though, 
and not on the basis under section (g) of just administering your 
claims when they arise; is that right? 
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Mr. Diamonp. They would handle it as a part of their obligation 
under this agreement, this retrospective insurance agreement. 

Representative Hosmer. But it would not be insurance in connec- 
tion with this? 

Mr. Diamonp. It would not be conventional-type insurance. 

Representative Hosmer. Would it be insurance, or would it be in 
actuality a claims adjustment function determining how much cash the 
contractor should pay and the Government should reimburse the con- 
tractor in case of an incident ? 

Mr. Dtamonp. I think it is on an actual cost basis, plus these fac- 
tors for overhead and profit that I mentioned earlier. 

Representative Hosmer. It is not insurance? 

Mr. Dtamonp. It is not conventional insurance. 

Representative Hosmer. You are buying adjusting services? 

Mr. Diamonp. That is what it amounts to. 

Representative Hosmer. Yes. 

Mr. Ramey. You say here that the AEC might be able to obtain 
the services of a national group of claims investigators only through 
the means of insurance policies ? 

Mr. Diamonp. Yes; the insurance companies advise us they cannot 
enter into a contract merely for the purpose of furnishing claims serv- 
ice, but they must do it pursuant to a policy that they have with their 
clients. 

Representative Hosmer. Would the device be then to have a small 
policy with the insurance company and then have the Government 
have direct liability on anything over that small amount ? 

Mr. Diamonp. That is one possibility. 

Another possibility is to have the entire liability covered on a cost 
basis and no conventional-type insurance, even for a small amount. 

Representative Hosmer. In one paragraph, as the counsel pointed 
out, you say you cannot get it done, and in the next paragraph you say 
you are proposing to get it done. 

Mr. Diamonp. We can do it if we go the route of the retrospective- 
rating-plan type of insurance. Whether the companies will be in- 
terested in that, I don’t know. We are awaiting their proposals right 
now. If they did come in with that proposal, I think it would be 
highly desirable that we enter into an arrangement on that basis, be- 

cause the premium cost to the Government would be far less than it 
would be under conventional-type insurance. 

Mr. Ramey. Would that be financial protection under 170 (d), or 
would this merely provide the services under the 170 (g) ? 

Mr. Dramonp. In effect, it would be providing services in my opin- 
ion. I think we are talking about form to a large extent. 

Representative Hosmer. Who pays the loss? In the event of an 
adjustment, who pays the loss under this scheme you mentioned? Does 
the insurance company pay the loss ? 

Mr. Dramonp. The insurance company pays out the loss in the first 
instance, and is reimbursed by the Government. 

Representative Hosmer. Then your premiums do not take into con- 
sideration building up a reserve for incidents? 

Mr. Dramonp. They do not. 

Representative Hosmer. Then it is not insurance? 

Mr. Diamonp. It is not insurance in that sense. 
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Representative Hosmer. Then you are buying adjustment services? 

Mr. Diamonp. It amounts to that. 

Representative Hosmer. Yet you say you have to take out a policy 
with them. 

Mr. Diamonp. This we are told by the insurance companies. 

Representative Hosmer. Could you explain what kind of monster 
this is? 

Mr. Toru. Could you say you are buying insurance, but with a side 
agreement by the Government, to indemnify the insurance company ? 

Mr. Diamonp. When we talk about retrospective rating types of 
insurance, we are really not talking about insurance. Whether the 
companies will come in and say that “We can furnish this type of 
service if you enter into a retrospective rating type of insurance with 
us,” we don’t know yet. 

We are hopeful they will come in with this proposal, in which case, 
in my opinion, we w ould really be entering in an agreement for their 
rendering investigating and claims service for us. 

Representative “Price. How do you handle the situation now ? 

Mr. Dramonp. We have a retrospective insurance rating plan with 
the companies right now. We have policies with them, or our con- 
tractors do, but there are no true premiums that are paid under these 
policies, 

Based on the amount of claims that are paid out during the course 
of the year, the company receives factors for overhead and for profit 
in connection with the service that they have rendered. ‘t is on a 
cost: basis. 

Representative Hosmer. In other words, this retrospective business 
is not as of the experience of today, but as of after the incident experi- 
enced for which you would be settling c ‘laims? 

Mr. Driamonp. ‘That is correct. 

Chairman Duruam. Does this stem from the operators of our plan 
or does it stem from the insurance people ? 

Mr. Diamonp. It stems from the insurance people themselves who 
are having some problem with respect to compliance with State laws 
and just renderi ing a pure investigative and claims service. 

Chairman Duruam. There is no State using this type of thing at 
the present time, is there? They could come in and use this plan 
where the insurance is not available under the State laws? 

Mr. Dramonp. That is correct. 

Chairman Duruam. They could use such a plan also? 

Mr. Dramonp. That is right. 

Mr. Ramey. Would this mean more money to the insurance com 
panies and profit by handling it as a policy rather than as a service ? 

Mr. Diamonp. I cannot see that if they go the retrospective insur- 
ance rating plan system because we w ould have to pay them for their 
services as well as the factor of profit. 

I see no difference if we are successful in getting retrospective in 
surance for our companies. 

Chairman Duruam. Mr. Hosmer. 

Representative Hosmer. I think there is a different factor if you 
are paying every year for some amount of overhead for the main 
tenance of just the adjusters on a payroll or prorate the maintenar ce 
of them whether you have anything for them to settle or not. 
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Then you come along in a year when you have an accident and jou 
have that expense plus the additional reimbursements or settlements 
of the accident and everything as well as the insurance premiums for 
that year in which you have the accident. 

Mr. Dramonp. My understanding: is that we do not pay anything 
unless there are claims paid out. 

Chairman Durnam. Under that plan would you be paying more 
or less of a straight fee, or not? 

Mr. Diamonp. We would not pay a straight fee. It is only in con- 
nection with the rendition of services that we would then pay a fee. 

Chairman Durnam. Then there is no difference. 

All right, you may proceed if there are no further questions. 

Mr. Diamonp. Yes, sir. 

As a result of instructions sent to managers of operations in early 

January of this year, offers of statutory indemnity were made to AEC 
contractors who were eligible under the statutory authority and 
under the policy adopted by the Commission. Negotiations which en- 
sued indicated that our major contractors were unwilling to substi- 
tute the statutory indemnity in toto for the indemnity provisions con- 
tained in their existing contracts. Admittedly, the Price-Anderson 
indemnity offered some advantages over the preexisting statutory 
indemnities, principally for the following: 

(1) It afforded the contractor more complete financial protection, 
since it was not conditioned upon the availability of appropriated 
funds as were most of the contractual indemnities, and since the lia- 
bility for nuclear incidents was limited to the amount covered by 
nuclear insurance plus the statutory indemnity of $500 million. 

The contractual indemnities contained exceptions under which 
the contractor assumed the risk for accidents resulting from such 
causes as the gross negligence, willful misconduct or bad faith of 
specified representatives of the contractor. The Price-Anderson in- 
demnity had no such exceptions. 

(3) The Price-Anderson indemnity afforded much broader pro- 
tection to the public. Previous contractual indemnities applied only 
to damage caused by the prime contractor himself. The statutory 
indemnity applies to all claims for damage resulting from a nuclear 
incident that arises out of or in connection with the contract activity— 
no matter what the cause may be—whether it is the fault of the de- 
signer, constructor, or supplier, or even a casual intruder. 

“Despite these advantages, our contractors were generally desirous 
of retaining what they considered to be the broader rights afforded 
them under their previous contractual indemnities. Of. greatest sig- 
nificance seemed to be the fact that these contractual indemnities 
covered not only losses and claims resulting from nuclear hazards, but 
all types of losses and claims that might be incurred under the con- 
tract. As to the nuclear coverage itself, the major apparent advantage 
of the previous contractual indemnities was that they afforded pro- 
tection against claims on account of nuclear incidents that might 
occur outside the United States, since the Price-Anderson coverage 
was limited to occurrences within the United States. 

In order to make available to the public, and to the subcontractors, 
suppliers, engineers, and constructors who contribute to the atomic 
energy program, the protection intended by the Congress under the 
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Price-Anderson Act, AEC determined that it would be necessary to 
permit its contractors to retain any broader rights they may have 
under their previous indemnities while extending to them the full 
benefits of the statutory indemnity. The Price-Anderson indemnity 
has now been offered to AEC contractors on that basis in most cases. 
With respect to new contractors, however, it is AEC policy to grant 
only the statutory indemnity against public liability for nuclear 
incidents. 

Mr. Ramey. You say that is an AEC policy. That is not required 
by the Price-Anderson ‘law, or the Atomic Energy Act of 1954, though; 
is that not correct ? 

Mr. Diamonp. No, the matter of extending statutory indemnity 
agreements is left to the discretion of the Commission. 

The act says in addition to any other authority that the Com- 
mission may now have, it has authority under the Price-Anderson bill, 
as well, to offer statutory indemnity. 

Mr. Ramey. There was this conference of the Atomic Forum in 
New York discussing AEC contract policy. It seemed apparent there 
that industrial contractors, both existing and prospective, thought 
that they ought to be covered not only under the Price-Anderson pro- 
visions, but ‘that they get the broader coverage, too, when the cir- 
cumstances warranted it. 

But I gather it is the Commission’s policy not to do that on future 
contracts. Would that not discriminate against new contractors? 

Mr. D1amonp. If I gave that impression, it is wrong. I think we 
would try to have a statutory soe note in those cases where the 
only risks we would cover under our current policy is nuclear in 

nature. 

If that is the only type of risk we intend to cover, I think we would 
proceed by virtue of the authority we have under Price-Anderson 
and pr ovide a statutor y type of indemnity. 

But where our policy would permit a particular contractor to have 
coverage over and above nuclear tvne risks, then, of course, I think 
we would proceed on the basis of allowing a statutory indemnity for 
nuclear accicent and general indemnity in other areas. 

That would apply to new contractors as well as the old. 

Mr. Ramey. But in terms of nuclear indemnity existing contractors 
will have a better break than new contractors ? 

Mr. Dramonp. I do not know that they will have a better break. 

Mr. Ramey. At least they will have different coverage. They will 
have the coverage they had as well as Price-Anderson. 

Mr. Diamonp. No, they will not have it in addition. 

In other words, we will carve out from existing indemnity agree- 
ments the portion that deals with nuclear coverage. We will say in 
this area you have Price-Anderson coverage. In other areas you have 
coverage that is now provided for in your agreement. 

There will not be any overlap. 

Mr. Ramey. That isright. You say under your existing contractors 
your indemnity is not limited to the United States. 

Mr. Dramonp. In some cases. 

Mr. Ramey. On your new ones they will be limited to the United 
States ? 

Mr. Dtamonp. That is correct. 
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Mr. Ramey. So a new fellow does not get the coverage of an old 
fellow ? 

Mr. Diamonp. If we thought his type of activity was such that he 
might be exposed to liability because of activity in foreign countries, 
we would give him the Price-Anderson coverage plus” general au- 
thority type of indemnity that we now provide other contractors. 

So he would under those circumstances come out exactly in the same 
position as our current contractors. 

Chairman Durnam. It would be written in the contract ? 

Mr. Diamonp. Yes, sir. 

Chairman Durnam. Allright, you may proceed. 

Mr. Diamonp. Yes, sir. 

Our managers have been instructed to enter into indemnity agree- 
ments under section 170 (d) only with AEC prime contractors. To 
the extent that subcontractors and suppliers may be liable for products 
liability or for accidents occurring at the site of performance of the 
prime contract, they will be protected under the prime contractor’s 
indemnity. If they are under risk of occurrence of a nuclear incident 
in their private facilities, these will normally be licensed facilities and 
if AEC is to provide indemnification against such an incident, we feel 
that it should be in the way of the financial protection required of, and 
the indemnity afforded to, a licensee under the provisions of subsections 
(a), (b), and (c) of section 170. 

The last sentence of subsection 170 (d), provides that the provisions 
of that subsection regarding the indemnification of AEC contractors 
may be applicable to contracts and projects financed in whole or in part 
by the Commission. The Joint Committee’s report on the Price- 
Anderson bill indicated that this provision was intended to authorize 
the inclusion of statutory indemnity agreements in contracts and proj- 
ects which AEC may enter jointly w ith other agencies of the Govern- 
ment. The report noted that these joint contracts and projects are 
usually with one of the armed services and had included development 
of submarine reactors and reactors for aircraft propulsion. 

This authority was exercised by AEC in including a statutory in- 
demnity agreement in a contract which AEC and Maritime Adminis- 
tration entered into jointly with New York oe Co. for the 
construction of the nuclear-powered ship, the NS. Savannah. 

(Subsequently the Joint Committee received the following letter 
from Mr. Diamond:) 

UNITED STATES ATOMIC ENERGY COMMISSION, 
Washington, D. C., May 15, 1958. 
Hon, Cart T. DURHAM, 
House of Representatives. 


Dear Mr. DurHAM: In my testimony on May 8, 1958, in the hearing concerning 
the Price-Anderson Act, I advised the Joint Committee that AEC had entered 
into a statutory indemnity agreement with New York Shipbuilding Corp., the 
builder of the NS. Savannah. 

I now find that the agreement with New York Shipbuilding Corp. is not 
actually an agreement of indemnification under the Price-Anderson Act, but 
an agreement by the Government that it will not start up or have started up the 
nuclear reactor or deliver or have delivered to the shipyard any special nuclear 
material unless there has been extended to the shipbuilder the indemnification 
afforded by the Price-Anderson Act. Execution of the actual indemnity agree- 
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ment has been awaiting final development of an appropriate contract article 
and is expected to be accomplished at an early date. 
I regret any inconvenience this misstatement may have caused. 
Sincerely yours, 
EpWArD DIAMOND, Associate General Counsel. 


AEC is also making the statutory indemnity agreement available 
available to those AEC contractors who are inv olved in joint proj- 
ects with the military agencies and who are eligible under the estab- 
lished AEC policies enone discussed. We understand that these 
agreements will cover the public liability of any person who may be 
liable for a nuclear incident that arises ‘out of or in connection with 
the activity under the AEC contract even though the incident occurs 
subsequent to completion of the AEC contract work and delivery of its 
product to the military agency concerned. This would not apply, of 
course, to an incident that occurred outside the United States. 

There is one area to which AEC is giving further attention. This is 
the weapons manufacturing chain. While the Price-Anderson Act 
does not treat expressly with atomic weapons, we believe that its scope 
is sufficiently broad to cover public liability for a nuclear incident 
caused by a an ‘aaa weapon, so long as the claim does not arise out of 
an act of w 

The anata presents a different problem than the production of 
utilization facility. It is not a localized risk but atransient one. The 
custodian of the weapon will be AEC or a military agency which is 
not covered by any statutory indemnity agreement. Yet the manu- 
facturer of a component or the contractor who assembles a weapon 
may be held liable if an accidental nuclear explosion occurs as a 
result of his negligence AEC is now considering the feasibility of en- 
tering into an indemnity agreement with some AEC contractor or a 
DOD contractor financed by AEC at some point in the production 
chain that will afford protection to all persons who might be held 
liable, and to the public, on account of an accidental explosion of an 
atomic weapon. 

Early this year, draft contract indemnity articles were distributed 
to our field offices. They have been reviewed by our field staffs and 
discussed with most of our contractors. The proposed language was 
accepted by many contractors. Many constructive suggestions de- 
veloped from this review and we have now prepared revised contract 
provisions that will be recommended for general use by our contract 
representatives. 

Chairman DurHam. Getting back to your weapons insurance under 
the present conditions, the AEC, of course, has custody until they are 
delivered to the military depart ment ? 

Mr. Dramonp. That is right, sir. 

Chairman Durnam. You assume that you are liable until you have 
delivered the weapons into the hands of the military ? 

Mr. Dramonp. We have no direct liability, but our contractors, 
those who manufacture components 





Chairman Durnam. That is what I mean, of course. 

Mr. Diamonp. I think we do have, not a legal responsibility, but 
some responsibility to these contractors who are confronted with this 
problem of liability for possibly large sums. This is a problem we 
are trying to solve right now. 

Chairman Duriam. Do you write those agreemeftts into the manu- 
facture of these weapons? 
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Mr. Diamonp. We have put them into our agreement, but that is 
based on our general contract authority and it is limited by the avail- 
ability of appropriations and it does not follow the Price-Anderson 
approach to the problem. 

Chairman Durnam. You know the Defense Department has an in- 
demnity bill up here. We hope to hold some hearings on it soon. That 
is why I raised the question. 

Mr. Diamonp. Yes, sir. 

Chairman Duruam. Mr. Price. 

Representative Price. I am trying to understand completely your 
position in regard to the NS. Savannah. Does this take in the period 
of operation of the ship as well as the construction period ? 

Mr. Diamonp. It covers the construction of the ship. 

Represeniative Price You say— 

An incident that arises out of or in connection with the activity under the 
AEC’s contract even though the incident occurs subsequent to completion of the 
AEC contract work and delivery of its product to the military agency concerned. 

Now, it would be an operation after delivery. Do you take it in 
after operation ¢ 

Mr. Dramonp. Yes: since this would be a liability of a product ha- 
bility nature. While the operation itself would not be covered under 
this agreement, if the liability arose because of some defective manu- 
facturing process in a component which oceurred prior to operation it 
would be covered. 

Representative Prroe. The liability, then, would be existent through 
the operation of the Savannah? 

Mr. Diamonp. It would be existing during ‘hat period. 

Mr. Ramey. If the reactor did not work properly 4 

Mr. Diamonp. That is right. 

Representative Price. What is the connection now 4 

Mr. Durham brought up the point that the Defense Establishment 
itself is seeking indemnity legislation. You indicate in here that 
much of the military operations that have anything to do with nuclear 
reactors, even nuclear weapons, might be covered under the Atomic 
Energy legislation. 

(old you give us your idea of how far reaching that coverage 
might be? 

wir. DtAMOND. 'To the extent that we are engaged in a joint enter- 
prise with another agency, I think we could extend the coverage per- 
mitted by the Price-Anderson bill. 

There are some limitations, though. If the operations, for exam- 
ple, of a facility is going to take place outside the United States, the 
Price-Anderson Act does not cover that area. 

Representative Price. All this operation within the United States, 
then, you think if it involves nuclear activity, would be covered by 
the Price-Anderson Act ? 

Mr. Diamonp. If it is part of the joint project. The joint project 
might be the design and construction of the facility. 

Representative Price. You cite the Savannah incident, but you say 
it would be covered even while in operation. 

Mr. Diamonp. But it would not cover the operator. It would cover 
the suppliers who furnish the components, but it would not cover the 
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operator of that vessel if the Department of Defense asked the con- 
tractor to operate the reactor or the vessel for it. 

Representative Pricr. It would cover anyone who had anything to 
do with the nuclear components ? 

Mr. Diamonp. That is correct. 

Representative Price. But not anyone who is engaged in the opera- 
tion of the ship ? 

Mr. Diamonp. That is right. 

Representative Price. The ship line would not have any coverage? 

Mr. Dramonp. Unless we were engaged in a joint enterprise and 
then it would only be in connection with accidents that occurred in 
the United States. 

Representative Price. This would be a similar situation, then, with 
any military venture. After you finished your period of cooperation 
in the construction period, you would have no connection then with 
operation ? 

Mr. Diamonp. That is correct. 

Chairman Duruam. But it would not apply in case of acts of war? 

Mr. Diamonp. Acts of war are not within the coverage of the Price- 
Anderson bill. 

Chairman Duruam. If something happened to the reactor during 
war, it would not apply ? 

Mr. Diramonp. That is correct. 

Representative Pricr. Are you familiar with the legislation being 
sought by the Defense Establishment ? 

Mr. Diamonp. Only in a general sort of way, Mr. Price. I have 
not studied it. 

Representative Price. Did they talk to you about it ? 

Mr. Diamonp. They may have spoken to some of the people on my 
staff. 

Representative Price. It would seem to me that they should because 
your group is about the first to have this experience and it would seem 
tome they might goto you. 

Mr. Dtamonp. I am sure they have been in touch with people on 
the staff. I cannot state definitely this is so, but based on past expe- 
rience, I know there has been very close cooperation and collaboration. 

Chairman Durnam. How are you getting along on this Savannah 
insurance ? 

Mr. Diamonp. Mr. Durham, that is something that is under active 
study in the Commission right now. We hope that in the not too dis- 
tant future we will have some views on that to submit to the Joint 
Committee. 

Chairman DurHam. The reason I asked the question is that the 
Commerce Committee is getting on our necks about it. 

Mr. Diamonp. I am sorry it has taken longer than anticipated, but 
there are some very knotty problems involved. 

Chairman Duruam. Mr. Patterson ? 

Representative Parrerson. The only question I want to ask is with 
respect to the statement regarding accidental explosion of atomic 
weapons. 

Now, is it not almost impossible to have an explosion of an atomic 
weapon unless it is operational, when they want it definitely exploded ¢ 
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Mr. Dramonp. I am a little out of my field, but based on what I have 
heard, I think this is so. 

Representative Parrerson. That is all. 

Chairman Duruam. Mr. Hosmer. 

Representative Hosmer. With respect to insurance you mentioned 
in connection with nuclear weapons, can we assume that if a manu- 
facturer of a component manufactures a defective component in a 
bomb and it is delivered to the Defense Department and it goes into 
the stockpile, may be 10 years later they are hauling it around some 
place and it blows up, this insurance would follow the defective part 
and insulate its manufacturer ? 

Mr. Diamonp. That is correct, sir. 

Representative Hosmer. During that lengthy time? 

Mr. Diamonp. That is correct. 

Representative Hosmer. Let us apply this to the Savannah. The 
manufacturer of a defective component part follows the ship through- 
out its active life? 

Mr. Diamonp. That is right. 

Representative Hosmer. ‘Is there any different compulsion to pro- 
vide this kind of insurance with respect to defective parts than there 
is with respect to negligent operation of the Savannah? 

In other words, what do we do in the case of where an incident 
occurs because of negligent operation rather than an inherently de- 
fective part ? 

Mr. Diamonp. If the operation were under the auspices of the 
Atomic Energy Commission and if the operation were in territorial 
waters, the Price-Anderson Act would be broad enough so that we 
could furnish the operator under those circumstances with statutory 
coverage. 

Repr esentative Price. If it were a nuclear incident. 

Mr. Diamonp. That is right. 

Representative Hosmer. “In other words, this statutory coverage 
could be available to anybody who oper ates one of these things? 

Mr. Diamonp. Under the limited circumstances I have described ; 
that the operation is under the auspices of the Commission and the 
operation is solely within territorial waters of the United States, 
which are two unrealistic conditions, I might add. 

Representative Hosmer. Then does the Price-Anderson Act estab- 
lish more or less of a standard procedure in connection with all types 
of incidents and, if so, why, then, would we want a separate Defense 
Department indemnity type of thing and, if so, should not these things 
all be integrated together in some fashion ? 

Mr. Diamonp. I think you have a variety of different types of 
problems when you get into the operation of vessels and other types 
of Department of Defense reactors. 

I think the Joint Committee recognized that there were different 
problems and they did not intend to deal with them under the Price- 
Anderson Act. 

Chairman Dcuruam. Do you have any further statement? 

Mr. Dramonp. I have a statement, Mr. Durham, on the problems in 
the foreign field. 


Chairman Durwam. All right, you may proceed. 
Mr. Diamonp. Yes, sir. 
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PROBLEMS IN THE FOREIGN FIELD 


Mr. Diamonp. Although the provisions of the Price-Anderson Act 
protect foreign as well as domestic suppliers in cases where a nuclear 
ineident might occur in the United States, they are not applicable to 
nuclear incidents occurring outside of the United States. 

The term “nuclear incident” is limited under section 11 (0) to 
occurrences “within the United States.” In recent section 202 hear- 
ings, Commissioner Floberg indicated that the Commission and De- 
partment of State are activ ely seeking a solution to the foreign “third- 
party liability problem” and are exploring the possible. deterrent ef- 
fect of the lack of indemnity protection upon American industry 
seeking foreign reactor business (85th Cong. 2d sess., p. 78, February 
19, 1 58). 

Toward these ends, questionnaire forms have been dispatched to, and 
personal interviews held with, members of American industry solicit- 
ing their relevant experiences, views, and suggestions. Returns are 
not yet complete. It should also be noted that although segments of 
American industry have on several occasions overcome the third- party 
liability obstacle through the use of contractual hold-harmless and in- 
demnification provisions, the Commission has proceeded in its study 
and examination of the problem on the hypothesis that the lack of 
foreign indemnity might become a serious deterrent to American 
industry. Insuch event, what, if any, should be the role of the United 
States Government ? 

A joint Commission-State Department staff group has been and is 
working on this problem, and has been in contact with representatives 
of the ae Industrial Forum, Inc., and of Harvard University. 
The latter has been commissioned by the forum to study and prepare 
a elas oe sive report on the foreign third-party liability problem 
with emphasis upon the scope of the risk of publie li: ability imposed 
by foreign laws and possible methods of avoiding and minimizing 
such risk. We understand that its preliminary report will soon be 
issued. 

This joint Commission-State Department staff group has also estab- 
lished liaison with the appropriate committees and subcommittees of 
the Organization for European Economic Cooperation to which 18 
nations are members, and representatives of the working group have 
attended some OEEC meetings. Discussions have also been held 
with Euratom officials. 

One expedient and satisfactory solution to the problem of foreign 
third-party liability would be the enactment by foreign governments 
of legislation—possibly patterned after the Price-Anderson Act— 
protecting suppliers, including American suppliers. The Commis- 
sion Views with favor such a solution. 

As Commissioner Floberg has previously testified, résumés and 
copies of the Price- Anderson Act have been dispatched to all govern- 
ments having agreements for cooperation, and United States Em- 
bassies abroad have been specifically requested to bring the United 
States solution of this problem to the attention of appropriate for- 
eign officials. 

We are advised that three foreign governments have before them 
outlines or drafts of relevant proposed legislation. 
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These are only drafts, I might add, and while the coverage is dif- 
ferent in these cases, there is no indication of any discrimination 
against American suppliers in any of the proposed pieces of legisla- 
tion. 

Some progress has been made within the OEEC organization to- 
ward effecting a solution through another approach. I refer to a 
regional art rangement among the OEEC countries which desire to 
cooperate in the field of atomic energy and possess fundamentally 
compatible concepts of proper risk-of- ‘loss distribution. It is antici- 
pated that the draft of a ae SE convention will be pre- 
pared within the reasonably near future for submission to the in- 
dividual legislative bodies of the OEEC member nations, and that 
suppliers will be protected thereunder either by a total exclusion from 
liability or by a limitation of liability at an amount coverable in full 
by available private insurance. The realization of such regional ar- 
rangements would appear nearer than the realization of the often- 
suggested theoretically ideal, but difficult-to-obtain worldwide con- 
vention. 

As is perhaps evident from the preceding discussion, the Com- 
mission has believed it to be of great importance that foreign govern- 
ments become cognizant of the existence of the third- party liability 
problem and desirous of achieving a solution. The Commission has 
not overlooked the possibility, however, that some foreign govern- 
ments, for one reason or another, may not effect their own solution 
within a period of time that will be meaningful to American sup- 
pliers. Of course, to the extent that private insurance coverage may 
become available at reasonable rates, the importance of the problem 
will be lessened. Recent reports indicate that Nuclear Energy Liabil- 
ity Insurance Association, Lloyd’s, and Mutual Atomic Energy Lia- 
bility Underwriters, respectively, will make available for foreign 
nuclear installations approximately $10 million, $7 million, and an 
undetermined amount of insurance coverage. <A total of $20 million 
of insurance coverage may substantially or even entirely solve the 
problem of some installations located in remote areas. 

Chairman Strauss has previously testified before the committee 
during the pre-Price-Anderson Act hearings that a possible solution— 
that of requiring foreign countries to agree in bilateral agreements of 
cooperation to hold harmless and indemnify American suppliers— 
might actually tend to discourage rather than encourage development 
of foreign markets by American suppliers. If the industries of other 
foreign countries could sell their nuclear equipment abroad without 
such a requirement, American suppliers could be placed at a competi- 
tive disadvantage (85th Cong., Ist sess., pp. 13-14, March 25, 1957). 

Another possible solution would be the enactment by the United 
States Government of Price-Anderson type legislation covering 
foreign nuclear incidents. Such an approach abounds with difficult 
and complex problems requiring careful study and which will fall 
= ally into three areas: 

. How can the United States minimize the probability of the 
occurrence of nuclear incidents outside its jurisdiction ? 

To what extent should the United States undertake a program 
of indeonnitying all persons in the chain of possible liability, and how 
would such a program be administered ? 
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3. Can foreign courts be prevented from taking undue advantage 
of and abusing the indemnification provisions of such legislation 4 

Moreover, an even more fundamental question must be faced and 
answered: Should possibly enormous sums of United States money 
be used to pay the claims of foreigners who may have sustained dam- 
age from foreign nuclear incidents? 

In summary, the Commission believes that the time has not yet 
arrived to prescribe and recommend the adoption of a definitive course 
of action for the United States Government in the foreign third-party 
liability area, other than continuing to encourage and support fully 
foreign countries to enact their own legislation and effect regional 
international arrangements. 

Before the Commission could recommend the serious considera- 
tion of enacting legislation covering foreign nuclear incidents, there 
should be further opportunities, not only for extensive study but 
also for determining whether a less drastic solution can be achieved 
by foreign governments, possibly with United States assistance. 

Chairman Duruam. Is it not primarily the foreign country’s re- 
sponsibility anyway ? 

Mr. Dramonp. I agree with that, Mr. Durham. That is why we 
feel the approach we have taken to date is the appropriate one, trying 
with our assistance to alert the foreign countries to the problem and 
show them how we solved the problem and hope they will take these 
suggestions and use them as we have done. 

Chairman Duruam. Are there any other questions? 

Representative Price. Has any foreign country taken any positive 
step toward the consideration of legislation of the character that we 
have today ? 

Mr. Dtamonp. I think there are a few countries that have some 
drafts or outlines of legislation under consideration. 

The United Kingdom is one country. Switzerland and West Ger- 
many are the other two countries that we know of. 

Mr. Touu. I believe the Harvard study indicates that the European 
countries in general that have draft legislation follow more the limita- 
tion of liability approach rather than the government indemnity 
approach. 

Chairman Durnam. What kind of response did you get to the ques- 
tionnaire you sent out to American industry ? 

Mr. Diamonp. As I pointed out, the returns are not in yet, not all 
of them, and they have not been analyzed, so I cannot answer that 
question right now. 

But we will be glad to furnish that to the Joint Committee just 
as soon as we have received all replies to our inquiries and we have 
made an analysis. 

Chairman DurHam. We will put that as an appendix to the record. 
(See p. 168.) 

Also, I think we would like to put in excerpts from the Harvard 
report as an appendage tothis record. (See p. 155.) 

Mr. Diamonp. I don’t know when it will be available, but if it is 
available within a reasonable period we shall be glad to furnish it to 
the Joint Committee. 

Representative Pricr. This would seem to me to be a major re- 
sponsibility of the foreign governments. 
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While I would like to be in a position to see us give them all the 
advice and counsel we could on the matter, I would hate to see the 
United States assume the liability. 

Mr, Dramonp. We are proceeding along those lines, Mr. Price. 

Chairman Duruam. Does that finish your statement, Mr. Diamond ? 

Mr. Dramonp. Yes, sir. 

Chairman DurHam. We have with us this morning one of the Com- 
missioners, Mr. John Graham. 

Mr. Commissioner, do you care to make any comments this morning ? 

Mr. GrauaM. Thank you, Mr. Chairman. 

I am delighted to be here just to lend moral support to the people 
who were going to testify today and to say that the Commissioners 
are very much interested in these proceedings. I just like to be pres- 
ent here. Thank you, sir. 

Chairman Durnam. Thank you very much. 

If there are no further witnesses this morning, the committee will 
adjourn until 2 o’clock. 

(Thereupon, at 11:45 a. m., the committee was recessed, to recon- 
vene at 2 p. m., same day.) 

AFTERNOON SESSION 


Chairman Durnam. The committee will come to order. 

This is a continuation of the hearings from this morning on H. R. 
85-256, called the indemnity bill. 

I believe our first witness this afternoon is Mr. Price. Is that 
correct ? 

Mr. Price. Yes, sir. 

Chairman Durnam. You may proceed. 


STATEMENT OF HAROLD L. PRICE, DIRECTOR, DIVISION OF 
LICENSING AND REGULATION, AND L. K. OLSON, GENERAL 
COUNSEL, ATOMIC ENERGY COMMISSION 


Mr. Price. Mr. Chairman, I have a statement here which, with 
the permission of the committee, I would like to read. 

Chairman DurHam. You may proceed. 

Mr. Price. Thank you. 

This portion of our testimony is devoted to the report submitted to 
the Joint Committee on April 10, concerning operations under sec- 
tions 5, 6, and 7 of Public Law 85-256. As in the case of the report 
submitted to the committee on April 10, we have divided this testi- 
mony into two portions: one deailng with the Advisory Committee 
on Reactor Safeguards, and the other dealing with the facility li- 
censing cases set down for hearing pursuant to Public Law 85-256. 

To put these matters into perspective, we thought it might be helpful 
to begin with a description of the procedure which we follow in any 
facility licensing case where a hearing is required. As soon as an 
application is received, it is given a docket number. One copy of the 
application is filed in the Commission’s public document room, which 
is located at 1717 H Street NW., Washington, D.C. In addition, those 
portions of the application relating to the hazards evaluation of the 
facility are made available to the members of the Commission’s Ad- 
visory Committee on Reactor Safeguards. Also, the interested State 
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agencies and the Joint Committee on Atomic Energy are notified of 
the receipt of the application. As amendments to the application are 
received, the same procedure is followed. 

The application is reviewed by members of the Commission’s staff 
and, where necessary, consultants. Inevitably questions arise with 
respect to certain matters contained in the application, and there 
usually are numerous conferences between the Commission’s staff and 
representatives of the applicant. To the extent that additional infor- 
mation is necessary to enable the Commission to take action on the 
application, the applicant is requested to transmit such information by 
formal amendment to his application. We do not predicate our action 
on information which is not a part of the written record. 

After the staff has completed its review and obtained as part of the 
application all the information which appears necessary to form a 
basis for action, a staff analysis is prepared. This document includes 
a summary description of the applicant’s proposed facility and a de- 
tailed hazards evaluation by the staff of the safety aspects of the fa- 
cility. This document is transmitted to the members of the Advisory 
Committee on Reactor Safeguards, and arrangements are made to 
schedule the matter for a meeting of the committee. 

At the meeting of the Advisory Committee at which the matter is 
to be considered, members of the Commission’s staff and its consult- 
ants meet with the committee to discuss the matter with them, to an- 
swer questions concerning the hazards aspects of the proposed facility, 
and to provide such amplification of the staff analysis as the committee 
members feel is necessary. Then appropriate representatives of the 
license applicant are brought into the meeting with the staff and the 
committee to discuss such matters as need further clarification and ex- 
planation, and to answer questions of the committee members. 

After meeting with the Commission’s staff and its consultants and 
with representatives of the applicant, if the committee feels that it has 
sufficient information upon which to formulate its advice on the mat- 
ter, the committee renders its advice in the form of a report to the 
Commission. The report highlights those aspects of the particular 
matter on which its advice is based. If the committee feels that fur- 
ther information or further analysis of particular aspects of the mat- 
ter is necessary before it can render its advice, the Commission’s staff 
will then attempt to obtain the information or provide the analysis 
and bring the matter to a subsequent meeting of the committee. 

After the committee’s advice in the form of a report is received, 
the Commission’s staff prepares a final staff analvsis, taking into ac- 
count the committee’s advice. This detailed staff document and the 
committee report are published simultaneously with a notice of hear- 
ing on the case. The notice of hearing sets forth the proposed posi- 
tion which the staff will take at the hearing, subject to any further 
information which might be developed during the course of the hear- 
ing. All three documents are made available in the Commission’s 
public document room. In addition, the notice of hearing is published 
the Federal Register and a press release is issued. Both the Fed- 

‘al Register publication and the press release refer to the fact. that 
the Advisory Committee’s report and the staff analysis are available 
upon request either through the Commission’s Public Information 
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Service or at the document room. Further, copies of all of the docu- 
ments are transmitted to the Joint Committee and to the interested 
State agencies. 

We have received some comment from the Joint Committee staff 
that further publication of the committee report might be desirable. 
As a result of these discussions, we propose in the future to attach the 
staff analysis and the Advisory Committee’s report to the press release. 

At the time stated in the notice, the matter is set down for hearing 
before a hearing examiner appointed in accordance wtih the provi- 
sions of the Administrative Procedure Act. Under the current pro- 
cedure, the hearing examiner renders an initial decision. His initial 
decision then becomes final unless review by the Commission is re- 
quested by any party to the proceeding or unless the Commission on its 
own motion decides to review the examiner’s initial decision. 

The course of the hearing depends on whether there are any inter- 
ventions and the extent of any unresolved questions that have been 
raised by the Commission’s staff or the Advisory Committee. Nor- 
mally, when the matter is set down for hearing, the Commission staff 
is of the opinion that it has a substantially complete record on which 
to act. Thus, in the event that no substantial questions are raised 
by the Advisory Committee and there are no interventions, the hear- 
ing is in most cases relatively brief. 

Chairman DurHam. Mr. Ramey has a question. 

Mr. Ramey. I noticed earlier you said you would publish the 
Reactor Safeguards Committee report and your own report in the 
press release as a result of the discussions with the committee staff. 
I just wanted to mention that the Joint Committee staff, when it 
did its study of the publication of the Safeguards Committee reports 
last year, the Commission was publishing its own hazard evaluation 
report with its press release, and at that time it considered that the 
Safeguards Committee report was a confidential internal document. 

Mr. Price. That is right. 

Mr. Ramey. So it was assumed, I think, by the staff and by the 
Committee when the law was changed to require publication of the 
Safeguards Committee reports, that this earlier procedure would be 
followed, that is, of attac hing the reports to the press release. 

Then during the 202 hearings this year, we inquired as to what 
procedure was being followed. So the staff's inquiry was a normal 
followup, you might say, and also as a result of some informal com- 
ments the committee had received from others outside of the Gov- 
ernment. 

Chairman Durnam. You may proceed. 

Mr. Price. A. Advisory Committee on Reactor Safeguards. 

Now I would like to direct my remarks specifically to the Advisory 
Committee on Reactor Safeguards, established pursuant to Public 
Law 85-256. Invitations for membership on the new committee were 
extended to all members of the committee that had been in existence 
at the time Public Law 85-256 was enacted. The 10 individuals who 
accepted appointment are listed in the April 10 report to the Joint 
Committee. The Committee elected Dr. C. Rogers McCullough as its 
chairman and Mr. Reuel C. Stratton as its vice chairman. 
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In establishing the new Committee, the Commission decided that 
it should be composed of part-time consultants to the Commission and 
that no full-time Commission employees should be on the Committee. 
This was to assure that the Commission would receive the detached 
judgment of recognized experts in the field of reactor safety who 
were not involved in the detailed staff work done by the Commission. 

The Commission did not feel that it would be desirable to all imme- 
diately the 15 positions provided for in Public Law 85-256. The 
Commission wanted to stagger the terms of the members to minimize 
any possible disruption in ‘the Committee’s activities when the 4- yea 
statutory terms expired. Moreover, the Commission decided to cave 
several positions open so as to be able to enlist talents which might 
appear to be necessary as we learned more about the business of reactor 
hazards evaluation. The Committee and we are in agreement that a 
few additional appointments should be made in the near future. 

Since the passage of Public Law 85-256, the Commission not only 
refers to the Committee the license cases required to be referred under 
this law, but also has continued its practice of referring to the advi- 
sory committee for its advice other major license and Government 
reactor cases. This includes all power and production reactors and 
all testing reactors. It includes also those reactors which present novel 
and significant questions of reactor safety either because of their loca- 
tion or because of particular features of the reactor. 

With respect to other than licensing cases; namely, the construction, 
operation, or modification of facilities operated under contract with 
the Commission or operated for the Department of Defense under sec- 
tion 91 of the act, the Commission also frequently seeks the advice 
of the committee. In determining whether to seek the conrinittee’s 
advice in these cases, the Commission is guided by consideration of the 
novelty and significance of the reactor safety considerations. 

With the committee’s permission, I would like to furnish for the 
record at this time, a list of reactor licensing cases acted on since Public 
Law 85-256 was enacted, including a list of pending cases, with a 
breakdown showing those matters already referred to the advisory 
committee for advice and those pending cases expected to be referred 
to the committee. 

Chairman Duruam. Without objection, it will be included in the 
record. 

(The document referred to follows :) 


ATOMIC ENERGY COMMISSION 
Facitity LICENSING ACTIONS SINCE SEPTEMBER 2, 1957 
I. CASES SENT TO ACRS 


a. Power reactors 


(1) Commonwealth Edison, amendment of construction permit in re contain- 
ment technical specification. 
(2) General Electric VBWR (miscellaneous amendments to operating license). 
(3) Yankee (construction permit). 
b. Test reactors 


(1) General Electric Test Reactor (construction permit). 
(2) NACA (construction permit). 


c. Research reactors 
(1) Massachusetts Institute of Technology (operating license). 
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II. CASES ACTED ON BUT NOT SENT TO AOCRS 


a. Research reactors 


(1) 


Construction permits issued: 

(a) University of Virginia (pool type). 

(b) Ordnance Materials Research Office (pool type). 

(c) Daystom, Inc. (Argonaut). 

(d) Union Carbide (pool type). 

(e) General Electric Nuclear Test Reactor (30 kw.). 

(f) American Radiator & Standard Sanitary Corp. (modified Argonaut) 
(and amendment). 

(g) University of Florida (modified Argonaut). 

(h) Aerojet-General Nucleonics (AGN-211). 

(i) Aerojet-General Nucleonics (5-5-watt reactors). 

(j) Aerojet-General Nucleonics (15-100-milliwatt reactors). 

(f°) Curtiss-Wright Corp. (pool type). 

Licenses issued: 

(a) University of Akron (AGN-201). 

(b) University of Utah (AGN-201). 

(c) Colorado State University (AGN-201). 

(d) Bethesda Naval Hospital (AGN-201M). 

(e) University of Michigan (and amendment) (pool type). 

(f) Aerojet-General Nucleonics (AGN-201). 

(g) University of California (AGN-201). 

(hk) Catholic University of America (AGN-201). 

(i) Aerojet-General Nucleonics (AGN-201). 

(j) General Electric, Nuclear Test Reactor (30 kw.). 

(k) Aerojet-General Nucleonics, AGN-201. 

(1) Aerojet-General Nucleonics, AGN-211. 

(m) Curtiss-Wright Corp. (pool-type). 

(n) General Dynamics Corp., TRIGA. 


b. Critical experiment facilities 


(1) 


(2) 


Construction permits issued : 

(a) General Electric Co. (Spanish checkout test). 

(b) Westinghouse (Yankee critical experiment). 

(c) NACA (critical experiment). 

Licenses issued: 

(a) General Electric Co. (Spanish checkout test). 

(b) Westinghouse (Yankee critical experiment). 

(c) Martin Co. (MPR critical experiment). 

(d) Babeock & Wilcox Co. (nuclear merchant ship reactor critical ex- 
periment). 

(e) Babcock & Wilcox Co., Consolidated Edison (second experiment and 
amendment). 

(f) General Electric Co. (VBWR as critical experiment) (two amend- 
ments). 

(9g) General Dynamics (critical experiment amendment). 


III. PENDING CASES REQUIRING FURTHER ACRS CONSIDERATION 


a. Power reactors 


(1) 
(2) 


Commonwealth Edison Co. 
Consolidated Edison Co. 


(3) Yankee Atomic Electric Co. 


b. Test reactors 


(1) 
(2) 
(3) 


Westinghouse WTR. 
General Electric GETR. 
NACA Test Reactor. 


IV. PENDING CASES NOT EXPECTED TO REQUIRE REFERRAL TO ACRS 


a. Power reactors 
General Electric VBWR (routine amendments to operating license). 
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b. Research reactors 
(1) North American Aviation, Inc. (10-watt solution-type). 
(2) Cornell University (10-kw. dual-core pool-type). 
(3) State College of Washington (100-kw. pool-type). 
(4) Battelle Memorial Institute (amend operating procedures and hardware). 
(5) University of Buffalo (1,000 kw. pool-type). 
(6) Nuclear Development Corp. of America (5-watt pool-type). 
(7) Aerojet-General Nucleonics (amend AGN-211 to operate at 15 watts). 
(8) Babcock & Wilcox Co. (pool test reactor). 
(9) Aerojet-General Nucleonics (construction of 10 AGN-211s). 
ce. Critical experiment facilities 
(1) Westinghouse Test Reactor (critical experiment). 
(2) Martin Co. (ERDL critical experiment). 
(3) NACA. 
(4) Babcock & Wilcox (amendment to authorize use of boric acid). 
(5) General Dynamics (amendment to modify moderator fill system). 


Mr. Price. In addition to these license matters that are listed, the 
Commission has dealt with safety problems on 38 Government-owned 
reactors, including critical facilities, since last September and 15 of 
these cases were referred to the advisory committee for advice. 

3esides the license cases and Commission and Department of De- 
fense contract cases specifically referred to the committee for its 
advice, the committee is kept informed of all reactor licensing actions 
taken by the Commission and all actions taken with respect to Gov- 
ernment reactor cases. At the beginning of each committee meeting, 
the Commission’s staff gives the committee a listing of all such actions 
taken since the last committee meeting and is prepared to discuss any 
of the actions taken in more detail if the committee so desires. 

In the course of discussions with the committee concerning the com- 
mittee’s responsibilities, the question arose whether, in addition to its 
responsibility to furnish advice on the numerous matters referred to 
it by the Commission, the committee has a broader responsibility 
under Public Law 85-256 to inquire into the hazards of all reactors 
and to inquire into all reactor safety matters. Both within the com- 
mittee and the Commission there was concern as to the practicability 
of a group of persons who have considerable demands on their time 
outside of their part-time advisory services to the Commission to un- 
dertake such an all-encompassing responsibility. 

This question has been resolved by an opinion of the General Coun- 
sel which was forwarded to the joint committee on Wednesday, and I 
would like to offer a copy of it for the record at this time. 

Chairman Duriam. Without objection, it will be included in the 
record (see p. 44). 

Representative Van ZAnpr. May we have the opinion read at this 
time? 

Mr. Price. Yes, sir; I would be glad to read it, or perhaps ask Mr. 
Olson, the General Counsel, to read it. 

Mr. Orson. I am L. K. Olson. I came with the Commission on 
March 19. This is one of the first pieces of paper that went out of 
my office, and perhaps if I had known that it was to come before this 
body, I might have changed a few words. 

It was addressed to the problem Mr. Price spoke of, a problem that 
was brought to me by Dr. McCullough, of the serious concern of 
members of his committee as to whether or not they had a statutory 
responsibility to investigate the safety of all reactors. If that were 
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their statutory responsibility, he pointed out to me, it would involve 
an organization and constant surveillance, which seemed to duplicate 
the functions vested in the Commission in the form of the Division 
headed by Mr. Price. 

In discussing this problem with Dr. McCullough, Mr. Stratton and 
others of the committee, it became quite clear that, they were not de- 
sirous of having that statutory responsibility because they felt that it 
would impinge upon their service in an advisory capacity. 

They felt that the best service could be rendered to the Commis- 
sion by their giving advice on any and all subjects, that they would 
like not to be encumbered by administrative difficulties. 

Mr. Ramey. That is a matter of policy, is it not, rather than of law? 

Mr. Orson. I think perhaps that is right. 

As a matter of fact, after this issue loomed larger, I have had 
discussions with the committee, and they would be pleased if it were 
concluded by everyone that they had no operational responsibility. 
They would like to serve in an advisory capacity. 

With respect to any misunderst: anding that might have arisen from 
my opinion that they were precluded in any manner from getting 
into any subject or to have access to any information that they 
wanted, there is no problem. The Commission has advised them that 
they expect them to have uninhibited access to information. They 
have advised the ACRS that it is not charged with the legal respon- 
sibility of investigating all reactors or all safety matters. 

I believe that such a net result would please the committee because 

very few members of the committee feel that they would have the time 
to devote if they were charged statutorily with complete surveillance 
responsibility of all hazards in connection with all reactors. 

Representative Van Zanpr. Mr. Olson, how much time did the com- 
mittee consume in considering this question that they should function 
inan advisory capacity ? 

Mr. Orson. I am not sure that I understand the question. 

Representative Van Zanpr. The decision was made by the com- 
mittee itself that they would much rather function in an advisory 

capacity. Was the decision arrived at after a lengthy discussion or 
Was it a snap decision ¢ 

Mr. Orson. No; it was evolutionary. In fact, it has been discussed 
at length even th's morning. 

Chairman Duruam. They are here and are going to testify later. 

Representative Van Zanpr. Was it unanimous? 

Mr. Orson. It was my impression it was unanimous, but they cer- 
tainly will speak for themselves on this. 

Representative Price. On that point, Mr. Chairman, to keep it in 
context, [ think that is what they are—an advisory committee. But 
how can they advise unless they keep in contact with all the safety 
factors that are involved 4 

Mr. Orson. That is quite true, sir, and it is recognized they must 
have access to all of the information so that they can keep advised. 

Representative Price. Not only the information, they have to do a 
little surveying of their own. 

Mr. Orson. Yes, sir. 

Representative Prick. They have to be on top of every power reactor 
program if they are to properly advise. 
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Mr. Otson. I would like to draw, if I may, a distinction between 
having the operational responsibility for surveillance and having ac- 
cess to information. A high caliber scientific group such as this 
should not be burdened with the operation surveillance, was our 
thought. 

Representative Pricer. That may be true, but they certainly should 
have an overall look at it so they could properly advise. There may be 
some things that will have to be done to assist them. 

Mr. Otson. Yes, sir; and to the extent my opinion would indicate 
otherwise, it does not represent either my view or the Commission’s 
view. 

As I said to start out with, had I known it was going to come before 
this committee, I think that much more care would have been exerted 
in the exact phraseology. However, I do think, sir, that there is no 

roblem between the committee, the Commission, and me on this. 
They would like to be relieved of any statutory operational surveillance 
responsibility so that they can function in an advisory capacity, and 
in order to do that it follows, without question, they must have unin- 
hibited access to information. 

The Commission has urged them to call to the Commission’s atten- 
tion any subject that they think deserves staff investigation. To the 
extent they wish access directly to information, it certainly will be 
available to them and will be encouraged by the Commission. 

Representative Hortrretp. Mr. Chairman, on the subject of those 
reactors upon which they give advice and those upon which they do 
not, is there any separation as to different categories by size and type 
of reactors to eliminate those reactors which are not considered to 
come within the scope of hazardous and dangerous types of operation ? 

Mr. Price. That is the criterion, Mr. Holifield, and that was the 
purpose of this listing of cases that I submitted for the record. I 
think it will show that all of the test and power reactors that we have 
acted on were first submitted to the committee, and in all the pending 
cases we intended to continue that practice. 

Representaive Houirretp. You have absolved them from the scru- 
tiny then of minor types of laboratory reactors. What type have 
you absolved them from? The law 

Mr. Price. The law says power and test reactors must go to them, 
hut we have gone beyond that. This list, you will notice will show 
that we have taken, for example, one research reactor to them, and 
some amendments to the General Electric power reactor that were 
really fairly minor amendments that we probably did not need to. 
But it was a case that the committee had been working on with us 
and had advised on initially, so we took it to them. 

But the important thing, I think, is that in that listing, the list of 
eases which are shown there that we have acted on without taking them 
to the committee, and then the list of pending cases that we anticipate 
we probably will not need to bother the committee with, are all very 
small research reactors, Mr. Holifield, ranging from the milliwatt 
portable-type reactor that is being produced in numbers maybe up to 
a thousand kilowatts. I mean that is the range on those in the list. 

What you said is right. It is an attempt to draw the line between 
those cases, the minor cases that do not seem to present any significant 
hazard considerations, and those larger ones that might present 
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significant hazard considerations, and we apply the same criteria in 
connection with Government-owned reactors. 

Representative Horrrreip. Let me ask you a hypothetical question : 
In the case where you are going to issue a license to a reactor which 
does fall in the smaller category that you have absolved from inspec- 


tion by the committee, do you give public notice that you are going to 
issue that ? 


Mr. Price. Oh, yes. 

Representative Horrrmip. And then if some scientist did not think 
this was deserving of attention, he would have the right 

Mr. Price. He would have the right to demand a hearing. 

Representative Horirretp. Demand a hearing on that ? 

Mr. Price. Yes. All reactor cases—and this includes critical facili- 
ties, these zero power operations to do experimental work—they all 
go through the same licensing procedure. 
~ Chairman Duriam. Mr. Ramey has a question. 

Mr. Ramey. Getting back to your interpretation of you legal opin- 
ion, do I take it, then, as a matter of law, you think that this No. 2 
category of the law here in your opinion—“shall advise the Commis- 
sion with regard to the hazards of proposed or existing reactor facili- 
ties and the adequacy of proposed reactor safety standards”—that 
under that language, as a matter of law, the Advisory Committee on 
Reactor Safeguards has the right to look at any safety or hazard 
problem and has an overall responsibility to bring up, if it chooses, 
safety problems to the Commission, but that it does not have an oper- 


ational responsibility, that it has got to build up a big staff and look 
into every nook and cranny ? 


Mr. Oxson. That is right. 

Mr. Ramey. Would that bea fair statement ? 

Mr. Otson. That is right. I think that any other answer would 
pose some awfully serious problems. 

The Commission should not lightly try to interpret itself out of the 
responsibility for the safety surveillance responsibility. In my opin- 
ion, it should be with the Commission. It would impose an untenable 
burden. would present horrible practical problems if that burden were 
to be transferred to this advisory committee. And that is what I 
was addressing myself to, although it did not seem to have been too 
well done. I think it is in terms of legal responsibility. 

We would like to absolve them of legal responsibility. I think that 
belongs to the Commission, unless this C ongress expressly transfers it. 

Mr. Ramey. Of course, your category No. 1, where the Safeguards 
Committee has to act on specific safety studies and so on, would not 
absolve the Commission from responsibility from making a decision. 
They are still advisory, but that is mandatory. 

Mr. Orson. That is right. But the committee could not be blamed 
or held responsible for negligence if the Commission failed to refer it 
to them is the thing I am trying to get at. 

Mr. Ramey. U nder category No. 2, though, if the committee runs 
across something in looking through the reports and gets worried 
about some safety problem, they are legally authorized to bring that 
to the attention of the Commission ? 

Mr. Orson. Not only legally authorized, the Commission has ex- 
pressly advised them, in clarification of this problem, that they want 
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them to. It is just a matter of commonsense that, if these men of such 
high scientific caliber are available to advise, we are anxious to have 
them advise on sucha problem. That is correct. 

Chairman Duruam. I think that is the reason for putting the word 
“advisory” in, as I recall, in passing the bill. After all, the Com- 
mission has to make a final decision and take the responsibility. 

Mr. Orson. That is my view, sir. 

Chairman Durnam. You may proceed with your statement. 

Mr. Orson. I had nothing else. 

Chairman Durnam. Any further questions? 

You may proceed. 

Mr. Otson. It was suggested that the opinion be read into the 
record. I really do not think it warrants that. If you wish it read, 
I will be glad to doso. 

Chairman Duruam. You explained it pretty fully. We will put 
it in the record. 

(The opinion referred to follows :) 


UNITED STATES ATOMIC ENERGY COMMISSION 
APRIL 7, 1958. 


OPINION OF THE GENERAL COUNSEL TO THE GENERAL MANAGER OF THE ATOMIC 
ENERGY COMMISSION 


You have inquired whether Public Law 85-256 imposes on the committee a 
duty, upon its own initiative, to review existing or proposed reactor facilities or 
reactor safety standards. 

I have concluded that it is the function of the advisory committee to review, 
and furnish the Commission with advice upon, only such matters as are referred 
to it by the Commission. It is my opinion that the statute does not impose any 
responsibility on the committee to perform such functions with respect to any 
matter not referred to it by the Commission for that purpose. 

A copy of the pertinent provisions of Public Law 85-256 is attached to this 
memorandum. The particular provision most directly involved in your inquiry 
is the second sentence of section 29 in which I have inserted numbers for con- 
venience of discussion : 

“The committee shall (1) review safety studies and facility license applica- 
tions referred to it and shall make reports thereon, (2) shall advise the Com- 
mission with regard to the hazards of proposed or existing reactor facilities and 
the adequacy of proposed reactor safety standards, and (3) shall perform such 
other duties as the Commission may request.” 

Clauses 1 and 3 of this provision are explicitly limited to matters referred to 
the committee by the Commission. Although clause 2 does not include similar 
language, I believe that the limitation in clause 3 applies also to the committee's 
functions under clause 2. 

This conclusion appears to me to be required by the following considerations, 
among others: 

1. The phraseology of the second sentence of section 29 

As notes above, I believe that the duties of the committee under the second 
clause of the sentence are limited to matters referred to it by the Commission. 
If this were not the case, the second clause would be so broad as to make mean- 
ingless the limitation of the first clause. 

It should be noted that the second and third clauses are identical with a 
description of the functions of the ACRS prior to Public Law 85-256, which was 
contained in the JCAE staff study published in April 1957 and entitled “A Study 
of AEC Procedures and Organization in the Licensing of Reactor Facilities.” 
In that study the functions of the ACRS prior to Public Law 85-255 were 
described as follows: 

“It was set up to review safety studies referred to it by the AEC staff and 
to advise the Commission with regard to the hazards of proposed or existing 
reactor facilities and the adequacy of proposed reactor safety standards.” 
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2. The fact that the committce is an advisory committee 


At the request of the Commission (see letter from the General Manager, AEC, 
to the Executive Director, JCAE, dated June 5, 1957), the joint committee 
on the floor of the House obtained an amendment adding the word “Advisory” 
to the bill wherever “Committee on Reactor Safeguards” appeared. In pro- 
posing the amendment, Congressman Price stated : 

“The 8th, Yth, and 10th amendments merely add the word ‘Advisory’ to 
the title of the Reactor Safeguards Committee—thus indicating its nature 
and keeping its present title.” 

It is traditional that advisory committees in the executive branch of the 
Government are designed to function only with respect to matters referred 
to them by the agencies to which they are responsible. 

3. The legislative history of Public Law 85-256 

Although Congress in Public Law 85-256 specified certain matters which the 
Commission must refer to the committee, nothing in Public Law 85-256 or its 
legislative history suggest that the committee is to function with respect to mat- 
ters not referred to it by the Commission. From the study made by the JCAE 
staff, referred to above, the report of the JCAE on the bill which became Public 
Law 85-256 (H. Rept. No. 435, 85th Cong.) and from the debates on the bill, it 
appears to me that the congressional purpose was to formalize the previously 
existing status and functions of the ACRS by giving it statutory status; and to 
add the additional requirement that certain ACRS reports be published and that 
certain license applications must be referred by the Commission to the com- 
mittee for advice and report. There is no indication whatsoever of any con- 
gressional intent to vest in the committee any responsibilities with respect to 
matters not referred to it by the Commission. 


SECTIONS 5, 6, AND 7 oF PuBLic LAw 85-256 


“Sec. 5. The Atomic Energy Act of 1954, as amended, is amended by adding 
thereto a new section, making the appropriate amendment to the table of con 
tents as follows: 

“Sec. 29. Apvisory COMMITTEE ON REACTOR SAFEGUARDS.—There is hereby 
established an Advisory Committee on Reactor Safeguards consisting of a maxi- 
mum of fifteen members appointed by the Commission for terms of four years 
each. The Committee shall review safety studies and facility license applica- 
tions referred to it and shall make reports thereon, shall advise the Commission 
with regard to the hazards of proposed or existing reactor facilities and the 
adequacy of proposed reactor safety standards, and shall perform such other 
duties as the Commission may request. One member shall be designated by the 
Committee as its Chairman. The members of the Committee shall receive a 
per diem compensation for each day spent in meetings or conferences, or othe 
work of the Committee, and all members shall receive their necessary traveling 
or other expenses while engaged in the work of the Committee. The provisions 
of section 168 shall be applicable to the Committee.’ 

“Sec. 6. Section 182 of the Atomic Energy Act of 1954, as amended, is amended 
by redesignating subsection (b) as subsection (¢) and subsection (c) as sub 
section (d), and by inserting the following subsection as a new subsection (b 
immediately after subsection (a): 

‘*bh. The Advisory Committee on Reactor Safeguards shall review each appli- 
cation under section 103 or 104 (b) for a license for a facility, any application 
under section 104 (c) for a testing facility, and any application under section 
104 (a) or (¢) specifically referred to it by the Commission, and shall submit 
a report thereon, which shall be made part of the record of the application and 
available to the public, except to the extent that security classificaticn prevents 
disclosure 

“Sec, 7. Section 189 (a) of the Atomic Eenergy Act of 1954. as amended, is 
amended by adding the following sentence at the end thereof: ‘The Commission 
shall hold a hearing after thirty days notice an publication once in the Federal 
Register on each application under section 103 or 104 (b) for a license for a 
facility, and on any application under section 104 (c) for a license for a test- 
ing facility.’ ” 


Chairman Duruam. Mr. Olson, we are glad to have you with us In 
the field of atomic energy. 
Representative Vaw Zanpr. What part of the country are you from ? 
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Mr. Orson. Sir, I have been in Washington since 1946. I come 
from Wisconsin. 

Chairman Durnam. You may proceed, Mr. Price. 

Mr. Price. Mr. Olson having dealt with the matter of the opinion, 
with the committee’s permission, I will skip to the next page, the first 
full paragraph. 

To accomplish the detailed safety analysis of all reactor projects, the 
Commission has established within the Division of Licensing and Reg- 
ulation a hazards evaluation staff composed of individuals with ex- 
pertness in the various phase of reactor technology. This group, of 
course, draws on the services of other experts within the Commis- 
sion’s staff as well as certain consultants from outside the Commis- 
sion with specialties in fields not represented within the Commission’s 
staff, and, as already stated, their study and analysis of a case is fur- 
nished to the committee for use in its consideration of the case. 

The internal procedures for handling matters before the Committee 
are presently being review2d and discussed by the Commission and the 
committee. These procedures are, and will for some time to come 
continue to be, in a state of evolution and development as the Com- 
mission and the committee gain experience in working together in 
the interest of the most effective safeguards program possible. 

The committee has a technical secretary who is present at commit- 
tee meetings to assist the committee in writing its reports and in keep- 
ing minutes of the meeting. In addition, it has an executive assistant 
to handle administrative matters and necessary secretarial assistance. 

Now, Mr. Chairman, the next portion of this statement deals with 
the mandatory hearings. 

I would now like to turn to the matter of hearings required to be 
held pursuant to Public Law 85-256. To date, there have been three 
hearings conducted in accordance with this amendment to the act. 
These are the matters of the Yankee Atomic Electric Co.—that is a 
power reactor—National Advisory Committee on Aeronautics—that is 
a testing reactor—and General Electric test reactor. Each of these 
involved applications for permits to construct reactors. A summary 
of the procedures involved in each of these cases is contained in the 
report which we submitted on April 10. As indicated in that report 
the procedure followed in each of these cases varied somewhat. This, 
of course, is inevitable in the evolution of any new program. I have 
attempted in the summary of a typical case, which I presented at the 
beginning of my testimony this afternoon, to give you our present 
thinking as to how future hearings would be handled. This is not to 
suggest that there won't still be further changes in these procedures. 
However, we do not contemplate any as of the present time. 

The one matter which has not yet been completed is that of the 
National Advisory Committee on Aeronautics. The hearing itself 
was completed on February 21, 1958. The applicant requested ap- 
proximately 6 weeks to prepare proposed findings and conclusions, and 
the attorneys for the applicant and the Commission staff are presently 
engaged in discussion of proposed findings and conclusions to deter- 
mine the extent to which the parties can stipulate to such findings 
and conclusions. The matter then will be before the hearing examiner 
for initial decision. 
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Chairman Duruam. Concerning the National Advisory Committee 
on Aeronautics, that has been changed to another name now. I do not 
know whether you should change it in the statement or not. 

Mr. Price. I guess the legislation is pending on it. 

Chairman Dournam. It has been done by Executive order. The 
legislation is pending. I do not think it makes any difference. You 
can go ahead and we can change the record on it, if necessary. 

Mr. Price. All right, sir. 

We would like to mention that the procedure for a typical licensing 
case required to be set down for hearing which was outlined at the 
outset of this testimony would apply both at the construction permit 
stage and again when the applicant seeks a license to operate the 
facility. 

Representative Horirretp. Could I question you at that point? 

Mr. Price. Yes, sir. 

Representative Houtrretp. Let’s take a typical case of a reactor that 
gets a construction permit. Let’s take the case, because it is a case 
that has been under discussion before this committee—is it the APWR, 
the Walker Cisler case ? 

Mr. Price. The PRDC. 

Representative Houirretp. I get my initials mixed up. 

A construction permit was given to that, and there was a contest 
over the fact that this was a new type of reactor and that hearings 
should be held, and a hearing was held, and there has been some legal 
contest over the matter. 

As I understand by this paragraph here, you are saying that when 
this facility gets to the point where they are ready to operate, there 
will be a notification that an operating license will be given them, and 


at that time your Reactor Safeguards Committee will take a look at 
them. 


Mr. Price. That is right. 

Representative Houirrecp. Another look at it, I mean. 

Mr. Price. There is pending before the Commission a decision on 
whether or not to continue that construction permit. But under your 
hypothesis, assuming that decision is favorable to the company, then 
when the company got ready to apply for a license to operate, we would 
have to take it to the Advisory Committee again, and then we would 
have to set it down for another hearing and we would have to have 
another hearing whether anybody asked for it or not. That would be 
the procedure—public hearing. 

Representative Houirretp, I think that would follow the intent of 
the Congress because, although I know there is language in the act 
that goes something like this—“that construction permits shall be con- 
sidered for all other purposes as a license”—there is some vague lan- 
guage in there. 

Mr. Pricer. I think we consider it just as clear as can be that we 
have got to hold a hearing both at the construction permit stage and 
at the license stage for these power and testing reactors. And then 
we have to offer a hearing in all the research reactors, and that is 
what we do. 

Representative Hortrrenp. That is my general understanding of 
the intent of Congress. 

Mr. Price. That is right. 
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Representative VAN ZAnpr. At this point may I develop something 
a little further ? 

Mr. Price. Yes, sir. 

Representative Van Zanpr. After a reactor has been given a clear 
bill of health by the Advisory Committee and then the Commission, 
it has to be advertised, does it not, in the Federal Register ? 

Mr. Price. Yes, sir. 

Representative \ an Zanpr. Suppose that during the waiting period 
of 15 days someone files an objection. What happens then ? 

Mr. Price. If it is a power or test reactor, we are going to hold 
a hearing anyway whether they file an objection or not, and if they 
want to intervene, they become parties to it, and present any evidence 
that they want. 

Representative Van Zanpr. Do I understand now the Advisory 
Committee and the Commission’s final approval is not given until 
after the 15-day waiting period? 

Mr. Price. We get the report of the Advisory Committee. Under 
the statute we have to do that prior to the time we offer the hearing, 
because that report is intended, as we understand the law, to be avail- 
able to the public so the public, I suppose, can decide if they want to 
intervene or object. 

That report is made public, and then we call a hearing, and if any- 
body wants to intervene, then, of course, the Commission decides 
whether to allow the intervention. ‘Then the hearing is held. 

Representative Horirierp. You say they decide whether to allow 
an intervention, Do the people who are intervening have the right 
to intervene, the same basic right that they had at the beginning in 
the construction ? 

Mr. Price. Yes, sir. 

Representative Horrrimxp. In other words, there is no diminution 
of their rights? 

Mr. Price. Not the slightest. 

Representative Hortrretp. To protest in the second instance of an 
operating license, the same as they had on construction license ? 

Mr. Price. The same rule on eligibility. The rule says they have 
got to show they have got an interest. That is all. 

Representative Houirievp. Yes. 

Representative Van Zanpr. One more step, Mr. Price. Suppose 
that party X files an objection. 

Mr. Price. Yes, sir. 

tepresentative Van Zanpt. The Commission says, “We overrule 
your objection.” Does the Commission overrule that objection with- 
outa hearing ? 

Mr. Pricer. No, sir. 

Representative Van Zanopr. In other words, they must have a 
hearing. 

Mr. Pricer. Let me qualify this, because I may have said more than 
I intended. If the person objec ts and asks to intervene and if it is 
a case where a hearing is going to be held—let’s take a power or test 
reacior. We know we are going to have a hearing there even if it 
is one sided and nobody contests it. And if a person protests, his pro- 
test will be considered along one all of the rest of the testimony. 

What I was trying to be sure I did not have any confusion on. 
sometimes we get protests, we get a letter from somebody, and they 
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say, “I protest, I am against atomic energy.” But they do not want 
to intervene. 

Now, if it is not a mandatory hearing situation, we, of course, 
would have to act on the case without a hearing, because the man said 
he did not want a hearing. 

But I think the question you intended me to answer was: Do we 
have a hearing in all of these cases of power and test reactors? And 
we do, whether or not there is a protest. 

Mr. Tout. Mr. Chairman ? 

Chairman Duruam. Mr. Toll. 

Mr. Totu. Mr. Price, you have addressed yourself primairly to those 
reactors that will have a construction permit and then a facility 
license. 

Mr. Price. Yes. 

Mr. Touu. I believe you mentioned the contract situation, but I 
think it might be cleared up. 

There are certain power-reactors that will be constructed under con- 
tract to the Commission, such as Consumers, Elk River, city of Piqua, 
assuming they go ahead—— 

Mr. Price. Shippingport has already been built. 

Mr. Tou. That is right. But this is looking to the future. 

Mr. Price. Yes. 

Mr. Toru. In those cases, before construction commences, would 
you follow the procedure of a hearing and a report by the Advisory 
Committee / 

Mr. Price. In all of those cases, we would take them to the Ad- 
visery Committee. They are all power reactor cases, and under our 
criteria, while they are not subject to the mandatory requirement of 
the statute, they are the kinds of cases that in the Government pro- 
gram we take to the committee for advice, like the production re- 
actors problems and like we took Shippingport. And we would take 
any of those power reactor cases to the committee for advice. 

We would not follow the formal licensing procedure because they 
are not subject to license. The extent to which we would have a 
comparable proce «lure, with some kind of public hearing and that sort 
of thing, we have got under consideration, and we have not resolved 
: yet. Fortunately, we do not have any of those cases pending yet, 
but this is a problem we are giving some thought to—whether or not 
we ought to decide in those kinds of ¢ ases you mention, like the power- 
demonstration type of case where it is Government owned—we are 
considering whether we ought to devise some sort of a parallel pro- 
cedure. Not the formalities of licensing, but to have public proceed- 
ings. We have not come up with the answer yet. 

Mr. Ramey. Would that include making the safeguards report 
Cs 

Mr. Price. That would be one of the problems we would have to 
consider, and it is being considered; yes. 

Mr. Torti. Would an ‘early decision on that be in order? What is 
the schedule on the Consumers of Nebraska project, for example? 

Mr. Price. I really do not know, Mr. Toll. I do not know even 


where the contract negotiations stand between them and the Com- 
mission. 
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Mr. Toru. It was appoved, at least the basis of the contract was 
submitted in September to the Joint Committee, and the committee 
waived the 45-day waiting period. 

Representative Horirrevp. Getting back to the question of granting 
the right of intervention on an operating license, you said that, if you 
got a letter or if a person showed no interest, in other words, as I 
understand it, if it was just an unsubstantiated protest of some kind, 
of course you would not allow an intervention, but if there was any 
showing made of interest by a community, for instance, by responsi- 
ble people, the Commission would not exercise its right against an 
intervention. If they were responsible people and there was a respon- 
sible issue involved, backed by reasonable scientific judgment from 
some reputable source, then you would not deny the right of inter- 
vention. 

Mr. Price. I did not mean to imply that all the letters of protest 
that we sometimes get are irresponsible, because that is certainly not 
the case. 

Representative Hortrietp. There are many instances of letters we 
get as Congressmen being irresponsible, and they are founded on lack 
of information. The people may be entirely sincere, but we know 
that they are not informed properly when they write these letters, 
and therefore we judge them in that way. 

Mr. Price. That is right. 

Representative Horirievp. For instance, if we get a letter from a 
responsible source with a reasonable substantiation of some kind of 
a charge or request, we give them serious attention. And I would 
want to know that the Commission would not use any arbitrary judg- 
ment in ruling out a reasonable request for an intervention. 

Mr. Price. Mr. Holifield, if it was a request for an intervention, 
even if we thought their position was unreasonable, we would have 
to allow it if they can show they are a party in interest. 

Now we have got a case, and you may be thinking about it, and 
I will just mention it. I do not want to discuss the merits of it 
because it is pending. 

Representative Horirteip. I am not thinking of a case because I do 
not know any. 

Mr. Price. There is a case. It is not a reactor case, but we have 
an application pending for disposal of isotopes at sea. 

Representative Horirrerp. I have read about it in the papers, but 
I was not referring to it in my question. 

Mr. Price. We have given notice of the pendency of that applica- 
tion. We have received from the State where this would take place 
a request—as a matter of fact, we have been memorialized by the 
State legislature—to impose some conditions if we grant this license 
that we have not been imposing. There is no request for an inter- 
vention. So we have got to give serious consideration to what tech- 
nical requirements ought to be imposed here. 

If that State wanted to intervene, Mr. Holifield, I would not want 
to pass on it here, but there would be no reason to deny the intervention 
that I can think of. 

Representative Hortrreip. It would be a matter of exercise of judg- 
ment as to the responsibility of the protest. 

Mr. Price. Oh, yes. 
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Mr. Ramey. In that connection, what was the status of the State 
of Ohio inthe NACA case? Did they originally want to intervene? 

Mr. Price. So far as I know, they did not want to intervene. 

We have a procedure under our regulations under which a person 
can make a special appearance for the purpose of making a statement 
short of intervention, if he just does not want to intervene, I mean. 

What happened in that case, the State health officer of the State of 
Ohio made an appearance and, as [ recall—and I do not have it before 
me—he said he did not want to intervene, that he just wanted to make 
a statement they were interested in safety. 

Representative Horrrreip. Did you not have a similar case in the 
case of the Yankee Atomic? 

Mr. Price. That is right. 

Representative Hotrrrerp. There were some people who did come 
down and make certain observations, but they did not exercise the 
right of legal intervention ? 

Mr. Price. That is right. 

Chairman Durnam. You may proceed. 

Mr. Price. There is one final matter. 

This is a matter that is of great concern to us. We have thought 
about the need of having better criteria and for publishing all of the 
criteria that we use in dealing with these safety matters. 

I think our feeling is that this is something that we ought to—well, 
it is important that we begin to publish some criteria, but it is also 
important that we be pretty sure that they have mighty good validity 
when we do it. We are working on the problem, and I hope that be- 
fore too long we will be in a better posture on this matter of criteria 
insofar as what our regulations publicly say. 

While it appears to us, as I probably have already intimated, to be 
premature to attempt to establish standards for the construction and 
operation of particular types of reactors, we have learned a great 
deal in the administration of the licensing program in the last 3 years, 
and certainly this is something that we can get a lot of help from 
the Safeguards Committee on. 

In light of our experience, we believe that we can be more precise 
as to the kind of information which applicants must submit and can 
be more specific about criteria for evaluating applications. There are 
a number of areas in which we can now be more precise and in which 
we can begin to do this. 

These include, among others, more specific provisions concerning 
the selection of sites, the establishment of design specifications for con- 
tainment, the identification of nuclear phenomena such as the power 
and temperature coefficients of reactivity and other nuclear charac- 
teristics of reactors, the kinds of accidents which must be evaluated 
and the nature of such evaluation, and the establishment of emer- 
gency procedures. 

Mr. Chairman, that concludes our prepared statement. 

Chairman Durnam. Thank you very much, Mr. Price. 

Are there any questions? 

Renresentative Hortrreip. I would like to ask you one question. 
I believe when we visited Sweden this last year I talked with the 
people who are in charge of site selection there, and they indicated 
to me that site selection was really the first thing that was discussed. 
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Apparently in our country private groups pick a site, then they come 
to you and present you with a site which they have maybe purchased 
and are all ready to go, and they have invested a lot of money in it, 
and so forth. 

I am wondering what kind of criteria you are able to publish at 
this time to prevent an investment in a site which may not be a good 
site; it may Z a site which is so near to a large city that as a result 
of that you have to impose a great many expensive containment fea- 
tures and other pr ecautionary measures. 

I am wondering if in their application there is any attempt on your 
part to get them not to commit themselves to a site in advance. 

Mr Price. Mr. Holifield, I think the way our regulations are pres- 
ently set up, what you have said is substantially right. 

We have said in the regulations that, in order ‘to get a construction 
permit, the Commission is going to take into consideration the perti- 
nent facts of meteorology and environment in connection with the 
site, along with design and containment and other features. But we 
have not spelled out any kind of procedures that would call for a 
site review as a first step, as you have suggested. 

I would like to tell you one of our purposes—I think probably 
we are all in agreement on this on our side—and that is: If possible, 
we want to avoid getting in the position where we are in effect picking 
site for private groups. But short of that we probably can do some- 
thing about this question of site criteria. I cannot say how we are 
going to come out, but an approach something like this is something 
we think we ought to explore. 

I would like to tell you some of the things we are thinking about. 
Of course, this is something we will have to talk to the Safeguards 
Committee about because they can be of great help to us here. 

Mr. Ramey. Dr. Wolman discussed alternatives sites in the 202 
hearings. 

Mr. Price. Yes. First, let me say we do have some published cri- 
teria. We published part 20 of the regulations that fixes the maximum 
permissible exposures of the public from any nuclear installation. So 
that the public is on notice that when they come with a site for a re- 
actor, they are going to have to show that that reactor as built is going 
to have to be able to be operated so that in normal operation the: pub- 
lic outside the boundary will not get more than the maximum permis- 
sible dose. And those maximum permissible doses are very low. 

One of the other things that we do, that our Safeguards people both 
on the Commission staff and in the committee look at, is the problem 
of identifying what can be regarded as the maximum creditable acci- 
dent, and then in considering the reactor at that site they look at 
the question—in case that maximum credible accident happened, will 
anybody outside of the boundary get more than—there, I think we 
are applying what might be called an emergency dose. But this is 
something we have not said publicly. 

Figures on emergency doses are used in the technical field, but there 
has never been any adoption of a figure for this purpose, and I think 
we ought to do something like that or try to approach an adoption 
of it. 

On the requirements on the applicant, it seems to me we might fol- 
low an approach of telling the applicant in advance in our published 
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criteria that, consistent with these criteria on exposures to people out- 
side the boundary, which we are going to apply in looking at the case, 
we want him to come in and show us what site criteria he used in se- 
lecting his site. 

We cannot set up criteria in advance for every conceivable type of 
reactor, but it might be a good idea, because there are so many dif- 
ferent types and concepts, for us to require each applicant to develop 
site criteria governing his case and make him show us how he arrived 
at the conclusion that the particular site met those criteria. 

Of course, overall, he would have to show that he had met our cri- 
teria, that these minimum exposures to the public could be lived with. 

This business of site criteria and other criteria relating to safety 
is something that we are very conscious of the need to give public ex- 
pression to, and that is one of our big jobs ahead of us, and we are 
going to try to move on it as fast as we can. 

Representative Horrrretp, I am not aware of what criteria they use 
in Sweden, but in my questioning of this gentleman—I cannot recall 
his name—he said that was the first thing that was considered, the site, 
and then from that point they worked out the necessary precautionary 
construction that would be needed. 

Undoubtedly people realize there are certain distances and certain 
directions of prevailing winds and so forth which would lend an addi- 
tional safety in case of and accident that they would not have if they 
were closer, or, let us say, the reactor was located upwind from a 
large populated area rather than downwind. Even just factors like 
that could be taken into consideration. 

Mr. Price. Yes: but there is always a combination of features that 
have to be looked at. 

On this question of distance—I ought not be acting like a safety 
expert, which I certainly am not. But, as I understand the technical 
— what would be a reasonably safe distance for one type of 

actor with one kind of containment might not be suitable for a dif- 
jana reactor in a different location with or without a different kind 
of containment. 

Representative Horirietp. That is right. 

Mr. Pricr. As far as winds are concerned, it is terribly important 
to know all of that information, and we get it. But as far as we can, 
I think our people assume that the winds are going to be in the worst 
possible position with the worst inversion conditions when the acci- 
dent happens, and make the judgment on the basis that the situation 
will still be tolerable in those conditions. 

Chairman Durnam. Thank you very much, Mr. Price. 

Mr. Price. Thank you, sir. 

Chairman Durnam. The next witness is Dr. C. Rogers McCullough, 
chairman of the Advisory Committee on Reactor Safeguards. The 
other members of the Committee are welcome to take seats at the 
speakers’ table if they wish. 

Mr. McCutxtoven. We have most of the members here, sir. In fact. 
all of them are. 

Chairman Durnam. Will you introduce the members of the Ad- 
visory Committee who are here, Dr. McCullough? 
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STATEMENT OF C. ROGERS McCULLOUGH, CHAIRMAN, ADVISORY 
COMMITTEE ON REACTOR SAFEGUARDS; ACCOMPANIED BY ABEL 
WOLMAN, MEMBER OF THE COMMITTEE 


Dr. McCutiovuex. This is Dr. Abel Wolman. 

This is Col. Reuel C. Stratton. 

This is Dr. Manson Benedict. 

Dr. Harvey Brooks. 

Mr. Don A. Rogers. 

Dr. Willard Connor. 

Dr. R. L. Doan. 

Mr. Kenneth R. Osborn. 

Chairman Durnam. Thank you very much. We are glad you have 
such a good representation here today, Doctor. 

Dr. McCut.ovuen. Mr. Chairman, we were fortunate because all of 
the members are here for the purpose of holding one of our scheduled 
Committee meetings. The Committee is appreciative of the opportu- 
nity to appear before you. 

We do not have a written statement, sir, because, in the first place, 
of the short time we had available we were not able to have a meeting 
of the full Committee, and therefore we had not prepared anything 
which would be the unanimous opinion of the Committee. 

We would like to have the privilege of editing these minutes, if you 
would like us to, to be sure that we accurately reflect our views. 

Chairman Durnam. You may have that privilege, Doctor. 

Dr. McCuitoucu. Thank you. 

You have already heard, sir, the opinion by Mr. Olson about the re- 
sponsibility of the Committee under the act, and I would like to say, 
speaking for the Committee, that the Advisory Committee is very 
anxious to render opinions to the Atomic Energy Commission on the 
technical aspects of the safety question. But we believe that the 
Atomic Energy Commisison, under the act, very clearly has the whole 
responsibility for these decisions as to safety matters. 

Therefore, the Advisory Committee on Reactor Safeguards, as its 
name implies, is clearly advisory in nature. 

Chairman Durwam. Personally, I think your position is sound in 
that respect, Doctor. I do not speak for the whole committee. 

Dr. McCut.oves. Thank you. 

As Mr. Olson and Mr. Price have dealt with earlier this afternoon, 
have a very serious problem in tackling this problem of rendering the 
technical advice on safety, because these gentlemen all have other 
jobs which are presumably full-time jobs. Therefore, we believe that 
we must confine ourselves to rendering advice on the major reactor 
problems and in the general field of reactor safety, and we cannot, in 
detail, examine each and every reactor. 

Now, the Committee believes that its function is to obtain all of the 
technical information pertinent to these safety questions, to rely upon 
the hazard evaluation staff Mr. Price spoke of, to conduct the detailed 
investigations and the collection of detailed information for the Com- 
mittee, and then the Committee attempts to render its advice in the 
light of all of the information which is available and it can learn of, 
and also on the basis of its individual and collective judgment as an 
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independent opinion to the Commission upon which it can rely and 
act. 

Now, sir, I believe that is a general statement of the way we feel 
we are functioning and should function. 

If there are any questions by the committee, we would be happy to 
do what we can to answer them. 

Chairman Durnam. You spoke of the time that is consumed. I 
realize, of course, you are all busy men. I think it is a real sacrifice 
for you to render this fine service to the country, which in my opinion 
is necessary. 

How much time have you consumed in your meetings so far since you 
have been active ? 

Dr. McCutiover. There have been five full Committee meetings 
since we were mi ide statutory. Of these meetings, one was 2 days and 
the others were 3 days apiece. 

In addition to that, the Committee members have spent, I would 
estimate, of the order of 1 ds ay per Committee meeting studying reports 
and studying the problems. In addition, there have been several 
members who have served on a couple of subcommittees and have 
rendered advice to the Committee and to the Chairman on various 
matters. So this would add up, if we multiply it by 12 

Chairman Durnam. To quite a bit of time. 

Dr. McCuttoven. Yes, sir. 

I may say these gentlemen take this time out of their evenings, 
Ww eekends, : and holidays, mainly. 

Chairman Duruam. About like we do. 

Are there any questions ? 

Representative Horirrerp. Dr. McCullough, you know from our 


previous meeting how important we think the work of this Com- 
mittee is? 


Dr. McCutxioucn. Yes, sir. 


Representative Horirieip. And we hope that as far as routine prep- 
aration of material for you to consider 1s concerned, that if the time 
comes when you need more assistance on the part of a full-time staff 
than you have—I understand you havea very small staff at the present 
time. 

Dr. McCutxtovcu. The Committee itself has a very small staff; 
yes, sir. 

Representative Hotirietp. My thought was that, if the time comes 
when you need more routine work to be done as the burden incre: uses, 
that you will not hesitate to make known your needs to the Com- 
mission and to the Committee so that there will be no lessening of the 
standard of inspections for the objective of safety to our people. 

We hope there will be no hesitancy on your part in letting us know 
when the burden becomes such as to be too burdensome for you. 

Dr. McCuttover. Thank you, Mr. Holifield. I am sure I speak 
for the Committee in expressing our appreciation for your statement 
of the regard for the Committee. 

May I say, sir, that at this time the Committee is trying to rely on 
the staff Mr. Price has set up to do most of this work for us, and that 
the Committee is trying to act only as it needs to to get additional 
information upon which to keep abreast and upon w hich to base its 
judgment. But I do appreciate your remarks, sir. 
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Representative Horirmtp. Do you find that the present procedure 
is such that it gives to you in most instances the information that you 
need in order to form your judgment ? 

Dr. McCuttovcn. Yes, sir. 

Chairman Duruam. Is your agenda work caught up? What is the 
position ? 

Dr. McCutiovuex. We have an agenda we are going to spend all 
day tomorrow and all day Saturday on. There is one item, a very 
important item, we will not finish, I am afraid, but others I think we 
will pretty well clear up. 

Chairman Durnam. That is pretty good. 

[ join with Mr. Holifield. If you are pressed for a staff, I hope you 
will feel free to call on us for more help. It is certainly of value to 
the entire country. 

Representative Asprnatu. Mr. Chairman, may I ask a question ? 

Chairman Duruam. Mr. Aspinall. 

Representative AsprnaLu. I presume, Dr. McCullough, your group 
is like all other groups where over one individual is involved, that 
you do have differences of opinion. Would you care to advise the 
committee as to how you resolve those differences before you make 
your presentation to the Commission ? 3 

Dr. McCuttoueu. Certainly, sir. We have the following steps: 

The staff prepares a report for the committee. We have received all 
of the reports prepared by the applicant or the operator of the reactor. 
The commitee studies these reports. Then it has a meeting with the 
staff to go over any unresolved questions which have arisen in the 
study of the reports. 

Then we have the applicant come in and we go over this ground 
again, the committee members asking any questions which occur to 
them to probe to be sure that the information is adequate, thorough, 
and competent. 

After the subject is beaten around as long as we feel necessary, 
the committee then goes into executive session ‘where we speak among 
ourselves extremely freely. We have the interplay of the different 
disciplines of the committee members. We have a rather good repre- 
sentation of all of the necessary disciplines, with perhaps a few ex- 
ceptions. 

There is this give and take. If we can come to a unanimous opinion, 
we do so. In some cases this is not possible, and we have already a 

case since our formation where one of the members did not necessarily 
disagree with the majority opinion, but he wanted to put additional 
emphasis on a certain aspect, and this was written into our report as 
a separate item. So we do have the machinery whereby a minority 
can be heard if they wish to. 

Representative Asprnati. Thank you very much, Doctor. 

Chairman Durnam. Are there any further questions? Do you have 
any questions, Senator Anderson ? 

Senator ANperson. No, thank you. 

Representative Horrrrerp. May I ask just one more question ? 

Chairman Durnam. Mr. Holifield. 

Representative Hortrrerp. Part of your work is to review safety 
criteria and standards as well as specific facilities. Has the Commis- 
sion presented to you this type of material for you to look at? 
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Dr. McCu.t.oveu. Up to the present, sir, we have not considered 
any such standards as such. As Mr. Price indicated, this is a difficult 
matter and as yet we have not come—the staff and the committee has 
not yet come to grips with specific standards. This is an area that 
the committee feels, along with Mr. Price, we really should begin to 
come to grips with so that people would know the kind of standards 
they are expected to fulfill. 

1 do want to warn you, sir, that it is dangerous to come to 
numerical values of these standards too soon because we might stifle 
the industry. However, I do feel we can come to certain general 
criteria, if you like, in certain areas fairly soon. We have dis- 
cussed this idea with Mr. Price, and I think we are in accord with 
this approach. 

Representative Horirrmenp. It would seem that you should begin to 
develop some definite criteria. I recognize it is a new undertaking and 
many of these reactors that you are presented with are, in effect, the 
first of their type. 

Dr. McCu.iouGH. Yes, sir. 

Representative Hoiirmrip. And you do have to accumulate un- 
doubtedly scientific experience before you can really set up a full 
set of safety standards. In fact, I suppose it is impossible until you 
operate some of them awhile to set up a complete one. But, as you 
can set up standards it would seem advisable to do so. 

Dr. McCu..toucn. Yes, sir; I think so, too. 

Chairman Durnam. Does your committee take into consideration 
sites, 

Dr. McCuLLoucuH. Yes, sir; we have considered sites. 

The question of the NACA reactor was one in which the site matter 
was considered in considerable detail. Dr. Wolman here is chairman 
of our subcommittee on environmental problems, which does in- 
clude sites, and as you recall, in the 202 hearings he made some re- 
marks to this effect. Mr. Price, a minute ago, did say that we really 
should grapple with this question of how “do we approach the site 
problem ? 

Representative Hotrrevp. I think this is one of the basic problems. 
If you could establish even just some fundamental rules in regard to 
certain types of reactors, their sizes, the degree of hazard which 
seems to be inherent in their type, and then set certain distances 
from populated centers, if this 1s possible—I do not know whether 
it isor not —if you could start doing that, it would seem to me it would 
be well. 

Mr. Woriman. If I might merely comment on that. 

Of course, the desire for a quantitative set of criteria for site ee 
tion has been with us, I guess, for at least 10 years. Unfortunately, 
does not lend itself to it too easily. The day might some day arrive 
at which you might have quantitative criteria. I am not sure it will 
arrive ver * soon. 

These are qualitative judgments in which you have a variet~ of 
parameters to consider—meterological, geological, hydrological, and 
so on. 

I would like to make this observation: that we are approaching 
closer to an acceptance of site considerations on the part both of the 
applicant and of the staff that to my mind are more realistic and 
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more intensive and more than lip service, say, than many years 
ago. Because in some instances, I would say of importance, the ap- 
plic cant has looked at the site selection criteria as something which 
someone demands of him but in which his interest is not too deep. 

The site might have been selected for convenience rather than for 
total safety. 

Those considerations, I think, are coming forward, This is a learn- 
ing process on the part ‘of the applicant, on the part of the staff, and I 
am sure on the part of the commitee. I would say the situation today 
is far better than even 2 or 3 years ago. 

The realization, as I point out, of an applicant that a site has more 
significance than his convenience. 

Representative Hotirietp. Including economic significance. 

Mr. Woiman. That is right. It has economic signific ance, it has 
public health significance, it has safety significance. It is more than 
the simple accumulation of data which he provides largely because he 
thought you asked for them. The diagnostic appraisals should be 
more severe, and I am sure it will be. 

Chairman Durnam. Mr. Ramey, do you have some questions ? 

Mr. Ramey. Do you think it w ould be a good idea to require alterna- 
tive sites? 

Mr. Wotman. This is a personal judgment of mine. I do not think 
the issue has come before our committee for considerable review, but 
my personal judgment is that it should. Iam fully aware of the C om- 
mission’s feeling that it does not want to pick these sites. It is a feel- 
ing which I share—that we should not be in the business of selecting 
the site for the applicant. 

I think, however, he should say and provide evidence as to why he 
chose a site which, on its total merits, might not be peculiarly appro- 
priate for the particular facility. T he Commission might still decide 
to place it there, but I think it would be placed there on a much better 
balanced consideration. 

Mr. Ramey. Dr. McCullough, do you think this role, as described 
by Mr. Olson, of the right of the committee to have access to all safety 
matters and an overall responsibility to bring matters to the atten- 
tion of the Commission, if it so chooses, is an appropriate one and one 
that the committee can carry out successfully ? 

Dr. McCutuoven. If I understand your question, Mr. Ramey, I 
believe that it is necessary for the committee to have access to all 
technical information pertinent to safety matters of reactors. 

I think it is als ‘lieve I am expressing the views 
of the committee—that it has a moral obligation to bring to the atten- 
tion of the Commission the matters which it feels involve questions of 
safety. 

I do want to distinguish, however, that I do not believe that a com- 
mittee available part time can be responsible for detailed surveillance 
of the problem. However, if they are kept informed as to the broad 
aspects, then I think they can offer this advice and should offer it to 
the Commission. 

Representative Horirrerp. And you would undoubtedly be in- 
formed by the Commission of any incident that might occur to add 
to your store of knowledge of that particular type of reactor’s opera- 
tion ¢ 
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Dr. McCutioucH. We certainly would expect to be, yes, sir. And 
we would make our displeasure known if we thought they were hiding 
it from us. But there has been no such indication. 

Representative Houirrevp. I am sure of that. 

Dr. McCuttoueu. They have indicated to us they want to keep us 
fully informed. 

Representative Hotirrevp. I am sure of that. 

Mr. Ramey. With respect to Safety studies on the reactors, for ex- 
ample, the Gas-Cooled Reactor has an appendix D. I think it had 
a safety evaluation by the Commission’s Hazard staff. Was that re- 
ferred to the Advisory Reactor Safeguards Committee ? 

Dr. McCut.oucu. That was not referred to the advisory committee; 
no,sir. We have no information on that. 

There have been details which we have not fully clarified under pro- 
cedures which we are just developing. This information should flow 
to the office of the committee. 

We have an executive assistant, Mr. James B. Graham, who would 
make it his business to be sure the committee was aware of such in- 
formation, and the committee would look into it and could offer advice 
as they chose. 

Chairman Duruam. Are there any further questions? 

Thank you very much, Doctor. We appreciate your statement. 

Mr. McCun.touen. May I express the appreciation of the committee 
for the interest the joint committee has shown in our work. 

Chairman DurHam. We think it is very important. 

The committee will stand adjourned. 

As I previously stated, the record will be held open to include state- 
ments from industry and interested persons concerning the operations 
of the Indemnity Act. 

(Subsequently, the Joint Committee received the following letters 
and statements :) 

WASHINGTON, D. C., May 8, 1958. 
Mr. Cart DURHAM, 
Chairman, Joint Committee on Atomic Energy, 
United States Congress, Washington, D. C. 

DEAR CONGRESSMAN DuRHAM: This letter is being sent to you in accordance 
with a public notice that written statements may be submitted to your committee 
concerning the operations of Public Law 85-256. 

I am general counsel of International Union of Electrical, Radio, and Machine 
Workers, AFL-CIO. You may recall that I testified in support of Public Law 
85-256 when it was considered by your committee last year. 

These comments are limited to the question of whether or not the Atomic 
Energy Commission has correctly interpreted and applied the provisions of section 
7 of that law requiring a public hearing before the issuance of a license for certain 
atomic energy facilities. 

The pertinent provision of the law states: 

“The Commission shall hold a hearing after 30 days’ notice and publication 
once in the Federal Register on each application under section 103 or 104 (b) 
for a license for a facility and on any application under section 104 (e) fora 
license for a testing facility.” 

The following is a hearing notice which, with unimportant conceptions, is 
typical of these now being issued by the Commission. It was published in the 
Federal Register for Saturday, May 3, 1958, concerning the application of North 
American Aviation, Ine., Docket No. 50-94. It is titled ““Notice of Proposed Issu- 
ance of Construction Permit and Facility License.” 

“Please take notice that the Atomic Energy Commission proposes to issue a 
construction permit to North American Aviation Inc., Canoga Park, Calif., sub- 
stantially in the form set forth in Annex A below unless within 15 days after 
the filing of this notice with the Federal Register Division a request for a formal 
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hearing is filed with the Commission as provided by the Commission’s rules of 
practice (10 CFR, pt. 2). For further details see (1) the application submit- 
ted by North American Aviation, Inc., and the amendment thereto, and (2) a 
memorandum prepared by the Division of Licensing and Regulation which sum- 
maries the principal factors considered in reviewing the application for license, 
both on file at the Commission’s public document room, 1717 H Street NW., 
Washington, D. C. A copy of item (2) above may be obtained at the Commis- 
mission’s public document room or upon request addressed to the Atomic En- 
ergy Commission, Washington 25, D. C., Attention: Director, Division of Licens- 
ing and Regulation. 

“Notice is also hereby given that if the Commission issues the construction 
permit, the Commission may without further prior public notice convert the 
construction permit to a class 104 license authorizing operation of the reactor 
by North American Aviation, Inc., if it is found that the reactor has been con- 
structed and will operate in conformity with the application as amended and in 
conformity with the provisions of the Atomie Energy Act of 1954, as amended, 
and of the rules and regulations of the Commission, and in the absence of any 
good cause being shown to the Commission why the granting of such license 
would not be in accordance with the provisions of the act. 

“Dated at Germantown, Md., this Ist day of May 1958, 

“For the Atomic Energy Commission : 

“H. L. PRIcE 
“Director, Division of Licensing and Regulation.” 


Annex “A” referred to above is a proposed construction permit for a utiliza- 
tion facility for the conduct of research and development activities of the type 
specified in section 31 of the Atomic Energy Act of 1954, pursuant to an applica- 
tion for a class 104 license to construct and operate a research reactor. 

The last paragraph of the proposed permit provides as follows: 

“Upon completion of the construction reactor in accordance with the terms and 
conditions of this permit, the filing of any additional information needed to 
bring the original application up to date, and upon finding that the reactor au- 
thorized has been constructed and will operate in comformity with the applica- 
tion, as amended, and in conformity with the provisions of the act and of the 
rules and regulations of the Commission, and in the absence of any good cause 
being shown to the Commission why the granting of such license would not be 
in accordance with the provisions of the act, the Commission will issue a class 
104 license to North American Aviation, Inc., pursuant to section 104 (c) of the 
act, which license shall expire 20 years after the date of this construction 
permit.” 

The same type of notice, in general, is issued in applications for 104 (b) licenses 
and for 104 (c) licenses. 

It is apparent from the notice, as well as from the last paragraph of the pro- 
posed construction permit, that AEC does not intend to afford an opportunity 
for public hearing pursuant to Public Law 85-256 on the question of whether or 
not an operating license should be granted after construction is completed. A 
hearing would be held only at the discretion of the Commission, and only on 
the basis of good cause being shown why the granting of a license would not be in 
accordance with the provisions of the act. 

In our opinion, this is a misconstruction of the law. In our view, section 7 
of Public Law 85-256 requires that an opportunity be afforded for a hearing not 
only on the issuance of a construction permit, but also on the issuance of an 
operating license after construction in completed. 

The legislative history on this point is not extensive. When Senator Ander- 
son introduced his bill to establish the Advisory Reactor Safeguard Committee 
and require public reports and public hearings on March 21, 1957, he declared: 

“Tt is my privilege to introduce a bill to amend the Atomic Energy Act of 
1954 to require that the AEC shall follow certain important procedures in con- 
nection with applications for construction permits or licenses to operate nuclear 
reactors.” 

In explanation of what is now section 7 of the bill he declared that it “requires 
that the Atomic Energy Commission shall hold a hearing, after 30 days’ notice, 
on applications for permits or licenses for construction and operation of cer- 
tain types of reactors. The bill proposes to require public reports by the Reac- 
tor Safeguards Committee as well as public hearings on applications to con- 
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struct and operate most power and testing reactors but it leaves to the AEC 
flexibility as to procedures and applications to construct and operate research 
reactors.” (Hearings before Joint Atomic Energy Committee, March 25, 26, 
27, 1957, p. 7.) 

The Senate Report No. 296, dated May 9, 1957, with respect to this matter 
declared : 

“The provisions of 5, 6 and 7 apply to construction permits, in view of the last 
sentence in section 185 as quoted above, in a discussion of section 170 (a).” 

In the discussion of section 170 (a) referred to above, the report states: 

“While there is reference to a construction permit in this particular phrase, 
the word ‘license’ as used in the balance of the bill includes the words ‘construc- 
tion permit’ in accordance with the last section of the last sentence of section 
185 of the Atomic Energy Act of 1954 which reads: ‘For all the purposes of this 
act a construction permit is deemed to be a license.’ ” 

We have been unable to find any discussion of section 7 after the bill was 
reported to the Senate and House. 

The language of the Atomic Energy Act of 1954, as amended, by Public Law 
85-256 appears to make it clear that it was the intention of Congress that 
public hearings should be held as a matter of course upon request, not only 
with regard to construction permits but also with regard to operating licenses 
for the types of reactors set out in section 7 of Public Law 85-256. 

The type of notice set out above, as well as the concluding paragraph of the 
proposed construction permit quoted above, have been used, with slight changes, 
for reactors issued under 104 (b) or (c). We have examined most, if not all, 
of the notices that were issued by the Commissien since the act was passed as 
Public Law 85-256 and have found no significant variations. 

In our view, the failure of the Commission to give the act its normal and 
natural construction creates a serious problem. The Congress was intent on 
providing the best possible procedure for assuring the greatest freedom from 
hazards in the operation of atomic energy reactors. The procedure adopted 
in Public Law 85-256 was imposed on the Commission against its will. It is 
evident that the Commission intends to give thet law the narrowest possible 
definition. In making this attempt, it has clearly overstepped the bounds of 
propriety. 

I request that this statement be made part of the record of the hearings you 
are now holding. Moreover, this matter is of such importance that a public 
hearing should be held to permit others than AEC officials to testify. 

Very truly yours, 
BENJAMIN C. SIGAL. 


May 9%, 1958. 
Re Public Law 85-256, 85th Congress, amending the Atomic Energy Act of 1954 
as amended. 
Hon. Cart DURHAM, 
Chairman, Joint Committee on Atomic Energy, 
House Office Building, Washington, D.C. 


DeaR Mr. DuRHAM: During the 8 months that Public Law 85-256 has been 
in effect, representatives of the insurance companies, stock and mutual, which 
are writing nuclear energy liability insurance have continued their study of 
the statute and of the problems which will face them, the Atomic Energy Com- 
mission and the public in the event of a serious loss at an activity to which the 
law is applicable. Happily no such loss has yet occurred in the United States. 
The information available to us with respect to the Windscale incident in Eng- 
land indicates some of the problems the Commission and the insurance com- 
panies will face in the event of a serious nuclear incident in a farming or 
thickly populated area in the United States. We believe the efficient handling 
of some of those problems requires amendment of some of the provisions in- 
corporated in the Atomic Energy Act of 1954 by Public Law 85-256, 85th 
Congress. 

The notice of the hearing scheduled for May 8, sent us by Mr. Ramey, 
carries the statement you would be glad to receive comments on Prb'ic Law 
85-256 from interested persons or organizations. We are, therefore, submitting 
the conclusions we have reached as a result of our continued study of the 
statute and of the problems likely to arise thereunder. 


26710—58——_5 
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FINANCIAL PROTECTION 


Section 11 of the Atomic Energy Act, as amended by Public Law 85-256, car- 
ries the following definition of “financial protection” : 

“j. The term ‘financial protection’ means the ability to respond in damages 
for public liability and to meet the costs of investigating and defending claims 
and settling suits for such damages.” 

The wording of this definition is not consistent with the language used in 
subsections (c), (d), and (e) of section 170. In each of those subsections the 
phrase “including the reasonable cost of investigating and settling claims and 
defending suits for damage” appears. Further, it is desirable, even necessary, 
that subsection (j) make clear beyond doubt that the “costs of defending suits 
for damages” be included in “financial protection.” Hence, we respectfully 
suggest that the definition of “financial protection” as it appears in section 3 
of Public Law 85-256, now subsection (j) of section 11 of the Atomic Energy 
Act, be amended to read as follows: 

“j. The term “financial protection” means the ability to respond in damages 
for public liability and to meet the costs of investigating and settling claims and 
defending suits for such damages.” 

It also seems advisable, in order that subsections (c), (d) and (e) of section 
170 be consistent with subsection (j) of section 11, that the word “damages” 
be substituted for the word “damage” in the phrase “defending suits for damage” 
where that phrase appears in subsections (c), (d) and (e). 


NUCLEAR INCIDENT; BODILY INJURY; PROPERTY DAMAGE 


The definition of “nuclear incident” (subsec. (0) of sec. 11) when read with 
the definition of “public liability” (subsec. (u) of sec. 11) does not make clear 
the precise boundaries of the liability for which a licensee must provide financial 
protection and which is within the scope of the government indemity provided 
by subsection (c) of section 170. In particular, the extent of such liability with 
respect to injury to, destruction, or loss of use of property is indefinite, par- 
ticularly because of the difference of the terms relating to “property damage” 
appearing in subsections (0) and (u). In subsection (0) the terms “loss of,” 
“damage to,’ and “loss of use of’ property are mutually exclusive. In sub- 
section (u) the phrase “damage to property of persons indemnified” could be 
construed to mean that a person indemnified can recover only for damage to 
his offsite property and not for the destruction or loss of use of such property. 
From Report No. 435 to the House of Representatives it appears, however, to 
be the joint committee’s intent that with respect to his offsite property a person 
indemnified be in the same position and be able to recover the same damages, 
if that property be injured or destroyed, as any other person who suffers a 
similar loss. 

To make clear the ambit of the liability for which a licensee must provide 
financial protection, we suggest that definitions of “bodily injury” and “property 
damage” be included in section 11, as follows: 

“The term ‘bodily injury’ means bodily injury, sickness, or disease, including 
death resulting therefrom. 

“The term ‘property damage’ means physical injury to or destruction or 
radioactive contamination of property, and loss of use of property so injured, 
destroyed, or contaminated, and loss or use of property while evacuated or 
withdrawn from use because possibly so contaminated or because of imminent 
danger of such contamination.” 

The foregoing definition of “property damage” accords with the property 
damage coverage given by the nuclear energy liability insurance policy now 
used by Nuclear Energy Liability Insurance Association and Mutual Atomic 
Energy Liability Underwriters, a specimen copy of which we enclose. We be- 
lieve that any liability imposed by law on a person indemnified for property 
damage caused by a nuclear incident is included in the above suggested defini- 
tion. 

Should the suggested definitions of “bodily injury” and “property damage” be 
inserted in section 11, the definition of “nuclear incident,” now subsection (0), 
should be revised to read: 

“The term ‘nuclear incident’ means any occurrence within the United States 
causing bodily injury or property damage arising out of or resulting from the 
radioactive, toxic, explosive, or other hazardous properties of source, special 
nuclear, or byproduct material.” 
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PUBLIC LIABILITY 


The meaning of the term “public liability” determines the liability for which 
a licensee must provide financial protection and the Government must provide 
indemnity pursuant to section 170 (c). It is, therefore, of vital importance to 
licensees, insurers, the Government and the public that the act define “public 
liability” as precisely as possible. It is also important that “public liability” 
include all the liability intended and that it not include liabilities not contem- 
plated by the Joint Committee. We submit that the present definition, subsection 
(u) of section 170, falls somewhat short of meeting these requirements. We 
include below a suggested definition of “public liability” which we believe meets 
these requirements. 

The main purpose of Public Law 85-256 is to protect members of the public 
against loss because of bodily injury or injury to or destruction of property caused 
by a major nuclear incident. A secondary, but nevertheless important, purpose 
is to assure licensees, their contractors and suppliers of protection against loss 
by reason of liability to persons suffering bodily injury or property damage as 
the result of such an incident. It does not appear from the Joint Committee’s 
reports to the House and Senate or from the proceedings of the House and Senate 
while the bill was under consideration, as reported in the Congressional Record, 
that it was the intent of the Joint Committee that “public liability” include 
liabilities indirectly resulting from a nuclear incident, such as a penalty imposed 
ona manufacturer under a performance bond because of his failure to complete a 
contract within the time fixed therein. It appears desirable, therefore, and in 
the public interest, that “public liability” include only “any legal liability for 
bodily injury or property damage arising out of or resulting from a nuclear in- 
cident.” The insertion in the definition of “public liability” of the words itali- 
cized above, together with the insertion in section 11 of definitions of “bodily 
injury” and “property damage” would clarify the meaning of “public liability” 
and thereby avoid future controversy over the extent of the liability for which 
a licensee must provide financial protection. 

Next, the present definition of “public liability” excludes claims under work- 
men’s compensation laws “of employees of persons indemnified who are employed 
at the site of and in connection with the activity where the nuclear incident oc- 
curs.” This exclusion is based on the sound premise that an insurance company 
-arrying the workmen’s compensation coverage for a licensee or other “person in- 
demnified” charges a premium which reflects the risk the insurer is assuming and 
hence should not be permitted to shift a part of that risk to the financial protec- 
tion provided by the licensee or to the Government under the indemnity program. 
The present definition of “public liability” does not accomplish 100 percent the 
objective that a workmen’s compensation insurer of a person indemnified assume, 
with respect to onsite employees, all of the risk for which it has collected a pre- 
mium. The workmen’s compensation laws of a number of States do not give 
workmen any benefits for radiation injury caused by continuous or repeated ex- 
posure to radiation or radioactive substances. In such a State an employee so 
injured has a right of action under the employers’ liability law of that State. 
An employer’s liability in such an action, now within the definition of “public 
liability,” if he has purchased compensation insurance, is covered by coverage B 
of the standard workmen’s compensation and employers’ liability policy in use 
throughout the United States. We enclose a specimen copy of that policy. The 
premiums charged an employer in every State for a workmen’s compensation 
and employers’ liability policy reflect not only that employer’s workmen’s com- 
pensation but also his employers’ liability exposure. Hence, to include in “public 
liability” the liability of a person indemnified to his onsite employees for radiation 
injury, in a State where radiation injury is not within the workmen’s compensa- 
tion law, results in shifting to “financial protection” or Government indemnity 
a risk assumed, for a premium, by a workmen’s compensation carrier. Hence, 
it appears in the public interest that “public liability” not include the obligation 
of a person indemnified under employers’ liability law to one of his onsite em- 
ployees who suffers an injury caused by the hazardous properties of nuclear 
materials. 

For all of the foregoing reasons, we respectfully urge that the present defini- 
tion of “public liability” be amended and submit for your consideration the 
following: 

“uy. The term ‘public liability’ means any legal liability for bodily injury or 
property damage arising out of or resulting from a nuclear incident, except 
liability for bodily injury or property damage arising out of or resulting from 
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an act of war, except liability for claims under State or Federal workmen's 
compensation or employers’ liability laws or employees of persons indemnified, 
who are employed at the site of and in connection with the activity where the 
nuclear incident occurs, and except liability for property damage to property 
located at the site of and used in connection with the activity where the nuclear 
incident occurs. Except for property which is located at the site of and used in 
connection with the activity where the nuclear incident occurs, ‘public liability’ 
also includes property damage to property of persons indemnified if such prop- 
erty is covered under the terms of the financial protection required.” 

The definition above suggested presupposes the insertion in section 11 of the 
act of the definitions of “bodily injury” and “property damage” given earlier 
in this letter. 

LEVEL OF FINANCIAL PROTECTION REQUIRED 


Public Law 85-256 added to the Atomic Energy Act of 1954 a new section, 170. 
Subsection (a) thereof requires that “the licensee have and maintain financial 
protection of such type and in such amounts as the Commission shall require 
* * *” Subsection (b) fixes certain standards by which the Commission is to 
establish the amount of financial protection required of each licensed activity. 
Subsection (c) provides that the Commission shall “hold harmless the licensee 
and other persons indemnified * * * from public liability arising from nuclear 
incidents which is in excess of the ievel of financial protection required of the 
licensee.” Section 170 makes no precise provision with respect to what the 
Commission and a licensee must do after a licensee’s financial protection has 
been impaired by a nuclear incident and before the amount of damages resulting 
from that incident has been even approximately determined. It appears desir- 
able, and in the public interest, that subsection (b) of section 170 be amended 
to provide for the above-described situation. Most licensees will provide the 
required financial protection, in whole or in part, by buying insurance from one 
or both of the nuclear energy liability insurance pools. 

Each pool, stock and mutual, writing nuclear energy liability insurance is com- 
posed of more than 100 insurance companies. Each member company has based 
its participation on the condition that its liability, with respect to any insured 
facility, shall not exceed a fixed dollar amount for losses and loss expenses 
combined. <A nuclear energy policy is not written for a limited term, but is a 
continuous policy remaining in effect until it is terminated in accordance with 
its terms. Neither pool, therefore, can write a policy under which the aggregate 
of the losses and loss expenses may exceed, under any circumstances, the sum 
of the individual commitments of its members under that policy. For that rea- 
son the nuclear energy liability policy provides that the liability of the com- 
panies for all losses and all expenses in connection with losses shall not exceed 
in the aggregate the limit of liability stated in the policy. In the absence of un- 
usual circumstances, the companies will, after investigation of a loss, restore the 
limit of liability of the policy applicable thereto to such amount as may be fixed 
in accordance with law. 

The meaning of the term “nuclear incident” is indefinite. To illustrate, 
whether the slow, gradual leakage of fission products over a period of years, 
with resulting widespread contamination of property and ultimate injury to 
many persons, will be held to be one nuclear incident Gr many incidents is im- 
possible to predict. Hence the insurance companies cannot write a nuclear 
energy liability policy with a limit of liability applicable to each nuclear inci- 
dent or which provides that following a nuclear incident the policy limit of 
liability is automatically restored to its original amount. Under any such policy 
a situation could well arise in which the liability of the companies would greatly 
exceed their capacity, because of the indefinite meaning of the term “nuclear 
incident” and because of the certainty that many claims will not emerge for 
months and even years after the exposure. The companies do not have the right 
to jeopardize the interests of their policyholders, and of the hundreds of thou- 
sands of persons having workmen’s compensation and other valid unliquidated 
claims against them by risking insolvency through exposing their assets to losses 
of such magnitude. Hence, the companies must write each nuclear energy lia- 
bility policy with a stated limit of liability applicable to the aggregate of losses 
and loss expenses incurred thereunder. 

Promptly after knowledge of a nuclear incident, the companies will make 
an investigation to determine the cause of the incident and the damages resulting 
therefrom. After analysis of the information disclosed by that investigation, 
the companies, if sound underwriting practices permit, will restore the limit 
of liability of the applicable policy to its original amount or to such other amount 
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as may be fixed in accordance with provisions of law. The amount of such 
restoration, however, will be applicable only to bodily injury or property dam- 
age resulting from nuclear incidents occurring subsequent to the restoration 
date. This is the only course of action open to the companies in dealing with 
this problem. 

It appears to us that the reasonable construction of subsections (a), (b), 
and (c) of section 170 is that during the interval between the occurrence of the 
nuclear incident and the restoration of the limit of liability of the applicable 
policy to the required amount, there is no gap between the licensee’s “financial 
protection” as provided by a nuclear energy liability policy and the Government. 
indemnity provided by subsection (¢). The remaining insurance is in fact the 
“amount of liability insurance available from private sources,’ and until in- 
vestigation has established the cause and extent of the loss, the companies can- 
not, and no other prudent insurer would, write liability coverage to be effective 
from the instant of the occurrence of the nuclear incident. 

it is desirable, even necessary, that the meaning of subsections (a), (b), and 
(c) of section 170 be errstal clear. To that end we respectfully suggest that 
subsection (b) be amended to read as follows: 

“b. The amount of financial protection required shall be the amount of liability 
insurance available from private sources, except that the Commission may 
establish a lesser amount on the basis of criteria set forth in writing, which it may 
revise from time to time, taking into consideration such factors as the following: 
(1) The cost and terms of private insurance, (2) the type, size, and location of 
the licensed activity and other factors pertaining to the hazard, and (3) the 
nature and purpose of the licensed activity ; Provided, That for facilities designed 
for producing substantial amounts of electricity and having a rated capacity of 
100,000 electrical kilowatts or more, the amount of financial protection required 
shall be the maximum amount of liability inswrance available from private 
sources. Such financial protection may include private insurance, private con- 
tractual indemnities, self-insurance, other proof of financial responsibility, or a 
combination of such measures. Jn the event that the financial protection re- 
quired is impaired by reason of public liability arising out of or resulting from 
a nuclear incident, such lesser amount of financial protection shall be the financial 
protection required of the licensee, until the Commission, after a prompt redeter- 
mination of the amount of liability insurance then arcilable from private sources, 
fives the amount of financial protection thereafter required.” 

We believe the changes we suggest in subsection (b) are very much in the 
public interest. With subsection (b) so worded, an orderly administration of 
financial protection requirements will be assured. The regulations of the Atomic 
Energy Commission require a licensee to report immediately, by telephone or 
telegraph, to the manager of the nearest AEC operations office any serious nu- 
clear incident coming to the licensee’s knowledge. A minor incident must be 
so reported within 24 hours. Within 30 days the licensee must make a written 
report of every such incident to the Director, Division of Civilian Application, 
Atomic Energy Commission, Washington. In each case the Commisison un- 
doubtedly will make such inquiry as the circumstances warrant. The nuclear 
energy liability policy will require that an insured licensee report every nuclear 
incident promptly to the companies who issued his liability policy. Upon receipt 
of such a report, the companies will make an investigation to determine the cause 
of the incident and the damage resulting therefrom. It is certain, therefore, that 
within a reasonable time after discovery that a nuclear incident has occurred, its 
cause will have been ascertained and the probable extent of injury and damage 
established. Whether continued operation of the facility is likely to cause 
further injury or damage will likewise have been determined. The companies 
will then be in a position to decide the amount of money, or the policy limit of 
liability, which sonnd underwriting practices permit them to risk on the con- 
tinued operation of the facility and the Commission will be in a position to fix 
the amount of financial protection thereafter to be required. During the interval 
hetween the discovery of the incident and the fixing of the amount of financial 
protection thereafter to be required, there will be no gap between the licensee’s 
insurance policy and his right to Government indemnity. Finally, the public is 
assured, in the event of a serious incident, of the protection the bill is intended 
to afford. 

BASIS OF GOVERNMENT INDEMNITY 


Subsections (c) and (d) of section 170 fix at $500 million the aggregate amount 
of Government indemnity for all persons indemnified in connection with each 
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nuclear incident. Subsection (e) limits the aggregate liability for a single 
nuclear incident of all persons indemnified to the sum of $500 million and the 
amount of financial protection required of the licensee or contractor. The in- 
definite meaning of the term “nuclear incident” makes obscure the meaning of 
these subsections and will make difficult their administration in the event the 
damages from a series of occurrences at one activity or facility exceed the 
amount of financial protection required. For instance, in the event of wide- 
Spread property damage resulting from the dispersal, over a period of months or 
years, of waste fission products from a reactor, protracted litigation will be 
necessary to determine the Government’s liability under its indemnity contract 
with the licensee or contractor. This ambiguity can be removed by amending 
subsections (c) and (d) to make Government indemnity applicable to all dam- 
ages for bodily injury or property damage resulting from nuclear incidents 
during the term of the indemnity contract required by subsection (c) and to 
provide that Government indemnity will become available only in the event 
that the financial protection required of a licensee or contractor has been ex- 
hausted. Subsection (e) would then be amended to limit the liability of all 
persons indemnified in connection with nuclear incidents occurring at the site 
of a licensed activity or of a facility operated by a Commission contractor to the 
sum of (1) losses and expenses covered by the financial protection required and 
(2) $500 million. Because the amendments of subsections (c), (d), and (e) 
herein suggested will make clear their meaning, and particularly will make 
clear the liability of the Government under any indemnity contract executed 
pursuant to subsection (c), we believe them to be in the public interest and 
respectfully suggest that the joint committee give them careful consideration. 


CONCLUSION 


The recommendations made herein for amending sections 11 and 170 of the 
Atomic Energy Act are much the same as those which we suggested to the joint 
committee when the Price-Anderson bill, now Public Law 85-256, was under 
consideration by the committee and in our letter to you dated June 7, 1957. 

Our representatives will be glad to come to Washington at any time to discuss 
with you, other members of the committee and the committee staff the suggestions 
made herein. 

Respectfully submitted. 

ASSOCIATION OF CASUALTY 
AND SURETY COMPANIES, 
J. Dewey Dorsett, General Manager. 
NUCLEAR ENERGY LIABILITY 
INSURANCE ASSOCIATION, 
J. Dewey Dorsett, General Manager. 
AMERICAN MUTUAL INSURANCE 
ALLIANCE, 
Hvusert W. Younr. 
MutTvuaL ATOMIC ENERGY 
REINSURANCE POOL, 
HusBert W. YOUNT, 
Chairman, Underwriting Committee. 


THE UNIVERSITY OF OKLAHOMA, 
Norman, Okla., May 12, 1958. 
Hon. Cart T. DURHAM, 
Chairman, Joint Committee on Atomic Energy, 
Capitol Building, Washington, D. C. 


Dear Mr. DuRHAM: We, at the University of Oklahoma, are deeply distressed 
with the position taken by the Atomic Energy Commission regarding the require- 
ment that State agencies qualify for financial responsibility in connection with 
license to operate small, low-power, educational and training-type nuclear 
reactors. 

Under the law of the State of Oklahoma, the University of Oklahoma is 
immune from both (1) liability and (2) suit. Only the State legislature can 
waive this immunity, insofar as it can be waived at all. Even acts of the 
legislature authorizing a named person to sue the State on a tort claim are void 
under the State constitutional prohibition against special acts. 

The University of Oklahoma can neither waive its immunity nor can it 
purchase liability insurance. Consequently, it will be impossible for the uni- 
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versity to comply with the Commission’s interpretation of the regulation for 
licensing, if the waiver of immunity is required. 

Also, I believe it highly improbable that any degree of success will attach 
to the Commission’s recommendation that State law and/or constitutions be 
amended to enable State agencies to waive immunity and purchase liability 
insurance in order to qualify for license. 

I strongly urge that provision be made for State agencies to be accorded 
the same treatment as Federal agencies, in that State agencies may be granted 
license to operate low-power training-type nuclear reactors without making a 
showing of financial responsibility and that these State agencies be granted 
the Federal Government indemnity. 

Sincerely yours, 
Lioyp E. SWEARINGEN, 
Vice President for Research and Development. 


UNIVERSITY OF MISSOURI, 
Columbia, May 13, 1958. 

In re indemnification against public liability in the atomic energy field under 

Public Law 85-256 as it affects educational institutions operating educational 

or experimental reactors. 
Hon. Cart T. DURHAM, 

Chairman, Joint Committee on Atomic Energy, 

United States Capitol, Washington, D.C. 


DEAR Mr. CHAIRMAN: On behalf of the University of Missouri, I attended 
the meeting of your committee held on May 8 at which the Atomic Energy 
Commission was heard upon the above subject. Upon the invitation of the 
committee for interested parties to file statements with your committee on 
this subject, I am filing this statement on behalf of the curators of the Univer- 
sity of Missouri, which is the legal entity of the University of Missouri. 

While as hereafter shown the position of the University of Missouri is unique, 
nevertheless the basic problems facing this university are common with a great 
many other educational institutions which have obtained licenses and have 
reactors in operation or are in the process of making application for licenses or 
may hereafter desire to install educational reactors if licenses are made avail- 
able to them. The basic problems facing all such institutions which presently 
deny them the right to obtain licenses for educational atomic reactors are: 

1. The institution is by local law immune from tort liability. 

2. It may not lawfully execute indemnity contracts indemnifying others. 

3. It may not lawfully waive its tort immunity. 

4. It may not lawfully purchase liability insurance for the protection of 
others. 

All of these restrictions are common with a great many of the institutions, 
though perhaps a few may waive their immunity, or some may be able to pur- 
chase liability insurance without authority to waive their immunity. 

The problems are equally applicable to those institutions which have reactors 
in operation, because it is apparent from the report of the Commission that if 
they cannot comply with the licensing requirements they will be compelled to 
surrender their licenses and cease operation of their reactors. 

While these suggestions are presented on behalf of the University of Missouri, 
they are likewise presented on behalf of all those institutions whose problems 
are common with those of Missouri. 

From the report of the Commission made on March 28, 1958, and the report filed 
on May 8, it is believed that the Commission and possibly the Members of the 
Congress are not fully aware of the seriousness of these problems confronting 
the educational institutions and their effect upon the atomic energy program 
of the Government. It is further believed that the only solution offered by the 
Commission—that is, the amendment of the various State constitutions and laws 
to perinit the State institutions to comply with the indemnity provisions of the 
law to the same extent as any non-Government entity—is unrealistic and wholly 
unobtainable. 

It is believed that a careful study of the problem from the viewpoint of the 
State agencies will disclose that if State agencies operating educational reactors 
are required to comply with the law to the same extent as any non-Government 
entity that the valuable educational and research services that could be con- 
tributed to the Government by the scientists of the State institutions and their 
facilities for education and experiment will be wholly denied to the Government 
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in this very important project. Such a situation would unquestionably defeat 
the apparent purpose of the law—namely, to rapidly increase education and 
training in this field. It would deny to the Government the valuable services of 
the personnel and facilities of a great many educational institutions which it 
would appear are best qualified rapidly to increase the desired education and 
training in this field. 

With this in mind, the following is respectfully presented for your consider- 
ation. 

LAWS OF MISSOURI 


The University of Missouri is created under the constitution and the govern- 
ment of the university is vested in a board of curators (sec. 9a, Constitution of 
Missouri, 1945). Being an instrumentality of the State, it is immune from tort 
liability (Todd v. The Curators of the University of Missouri, 347 Mo. 460, 147 
SW 2d 1063 (1941) ). 

In the above case, the supreme court made the following significant state- 
ment : 

“* * * The funds of the State university, whether raised by taxation, endow- 
ments or tuition fees, are dedicated to the beneficent purpose of education. Jt 
has no funds, nor means of raising funds, for the purpose of paying damages for 
tort nor is its property subject to execution for such purpose * * .” [Emphasis 
the writer’s. ] 

Under the provisions of article 6, section 25, Constitution of Missouri, 1945, 
the university is prohibited from waiving its tort immunity, entering into con- 
tracts indemnifying others, and from expending its public funds dedicated for 
educational purposes for the purchase of liability insurance. There are statu- 
tory provisions in Missouri likewise forbidding such actions which may also, 
regardless of the university’s immunity from control by the legislature in the 
operation of the univeristy, be binding upon the university because they are 
applicable generally to the expenditure of public funds. 

3efore the university could qualify for a license for an educational reactor 
under the proposed regulations, it would not only be necessary to amend the 
Constitution of Missouri but likewise to amend certain statutes. 


PRESENT POSITION OF THE UNIVERSITY 


In January 1958, the Atomic Energy Commission awarded to the University 
of Missouri a grant of $186,000 for the use of the School of Mines and Metal- 
lurgy, Rolla, Mo., a division of the University of Missouri, to assist in providing 
equipment for training undergraduate and graduate students in nuclear engi- 
neering. $150,000 of this grant was earmarked by the Commission for the pur- 
chase of a training reactor. This grant, if unused, will expire in January 1959. 
Subsequently the Commission awarded to Missouri a sufficient quantity of ura- 
nium 235 as fuel for this reactor, and the same is now available upon the uni- 
versity obtaining a license for the use thereof. 

With these grants, and solely because thereof, the university was able to ob- 
tain an appropriation from the State legislature in the amount of $50,000 for 
the construction of the building to house the reactor. The board of curators 
has allocated sufficient additional funds to place the reactor in operation and 
will in the future provide from its own moneys the funds necessary for furnish- 
ing personnel and paying all operating expenses. 

The board of curators has established at the school of mines and metallurgy 
the degree of master of science in nuclear engineering with work thereon to start 
in September of this year. 

The size of the reactor to be installed at the school of mines and metallurgy 
will be 10 kilowatts, and the college of engineering of the university at Colum- 
bia plans, if a license is obtainable, to install a much larger research reactor at 
Columbia and will likewise provide a degree program in nuclear engineering. 

The present enrollment of the school of mines and metallurgy is 2,800 stu- 
dents, and a conservative estimate of the enrollment for 1960 is 4,000. The pres- 
ent enrollment in the college of engineering at Columbia is 1,600 and a conserva- 
tive estimate of the enrollment in that college in 1960 is 2,300. This will make 
the educational facilities at Missouri alone available to 6,300 engineering stu- 
dents by 1960, and presumably a substantially larger number thereafter. 

The University of Missouri, both in the division at Rolla and in the division 
at Columbia, has physicists and other scientists outstanding in the nuclear field 
and who will devote their time to instruction and research in this field. 
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The university now stands in the position of having a grant from the AEC 
sufficient to cover the purchase of the training reactor (Missouri was 1 of 3 
schools at tihe time receiving a grant sufficiently large to cover the entire cost 
of the reactor), has been awarded the fuel for the operation thereof, has ob- 
tained from the legislature the funds for the construction of the physical plant, 
and is now and has for some time been waiting to proceed with the installation 
of its reactor. Its position was first presented to the AEC by letter of March 5, 
1958, in which the law of Missouri was fully briefed, and the Commission was 
advised of the inability of the university to comply with the regulations and 
obtain a license for the use of the funds granted to it by the AEC. 

If prompt action is not taken to permit the university to obtain a license, 
all the funds available for this use will be lost—the AEC grant expiring in 
January and the State appropriation in June 1959. 

This university cannot hope ever to obtain a license as long as it is required 
to do any of the following: 

1. Waive its tort immunity. 

2. Enter into any kind of an agreement indemnifying others. 

3. Provide public liability insurance. 

The indemnification of the Government provided under the act must also 
be available to the university. Otherwise, suppliers and others would not fur- 
nish the reactor, or if furnished only at prohibitive prices, and the Govern- 
ment would not be affording to the public the protection which the act clearly 
indicates is to be furnished wherever reactors are established and operated. 

The curators of the University of Missouri are unwilling to request amend- 
ment to the constitution and statutory laws as recommended by the AEO 
and it is believed by all concerned that even if such amendments could be 
submitted to the people they would be overwhelmingly defeated. 


SUGGESTIONS 


We note with regret that the only solution suggested by the AEC is the 
amendment of State constitutions and laws which will permit the educational 
institutions of the various States to fully comply with the financial protection 
and indemnity agreements as provided in the law and as may later be set up 
under the regulations of the Commission. It was further noted that Mr. Price 
stated before the committee that it was the feeling of the Commission that the 
States should make some contribution to this project and, therefore, they should 
be required to waive their immunity and furnish financial responsibility to 
the same extent as non-Government agencies. 

It is believed the Commission has overlooked the fact that the States are 
making valuable contributions to the project in that all of them will furnish 
substantial sums in addition to any grants they may have from the AEO for 
the setting up of the reactors, and will thereafter assume the full financial 
burden of furnishing the scientists and paying all the operating expenses of the 
various reactors. This in the case of each educational institution will require 
a substantial financial outlay, and in some instances will require the withdrawal 
of funds from sources vitally needed for other educational purposes within the 
respective institutions. 

It is further believed that the Commission has overlooked the fact that the 
various States will be unwilling to make the suggested amendments to their 
constitutions and laws and submit the entire assets of the educational institu- 
tion and possibly of the State to the extent of $500 million for the payment of 
damages that may be incurred on account of nuclear incidents. 

At the annual meeting of the Central Association of College and University 
Business Officers held in Chicago on May 5, the following colleges and universi- 
ties were represented at a meeting to discuss this subject: University of Mis- 
souri, University of Cincinnati, University of Michigan, Oregon State System 
of Higher Education, University of Kansas, Kansas State College, Purdue Uni- 
versity, University of Wyoming, Ohio State University, Oklahoma State Uni- 
versity, and University of Oklahoma. Other universities not personally repre- 
sented but interested in the subject and the meeting were: University of 
Arkansas, North Carolina State College, and University of Utah. 

Some of these universities presently have reactors in operation; others have 
licenses but have not obtained the reactors; others have contacted the Com- 
mission with reference to obtaining a license; and others are contemplating 
soon doing so. 
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When the question of the amendment to the constitutions of the various States 
was presented, the representatives without exception expressed the opinion that 
their respective boards would not recommend to the people of their States such 
amendments and that if such amendments were put to a vote that they would be 
overwhelmingly defeated. 

This clearly indicates that unless some solution other than that recommended 
by the AEC can be reached, all of these universities will be denied a license for 
training reactors, and those universities which have reactors will have their 
licenses withdrawn and will be compelled to abandon their projects. Certainly 
the services of these universities and of a great many others which will no doubt 
apply for licenses if they are made available to them will be a very serious loss 
to the Government in the education and development in this field. In addition, 
it will cause a very substantial financial loss to those universities which have 
already placed their reactors in operation for it can hardly be assumed that they 
will be permitted to operate under provisions which are denied to subsequent 
applicants. 

It is believed that this will materially defeat the very purpose for which this 
law was enacted, and it is hardly to be assumed that the Congress intended or 
will deny to the Federal Government the contribution that might be made from 
the scientists and facilities of these universities. 

It is again repeated that the States will be making material initial financial 
contribution to the project as well as thereafter contributing the services of 
their personnel and facilities to carry on this important work. It would seem 
that the Government is going too far in requiring the respective States to cast 
aside their long-established policies of immunity of the State from tort action and 
forcing them to accept heavy obligations in order that they may support this 
project dedicated to the public good of the entire Nation rather than to the good 
of the individual State. To require the respective States to waive their immunity 
and enter into indemnifying agreements would be placing upon those States so 
doing a heavy burden not assumed by other States not entering into the project. 
Since this project is for the benefit of the Nation as a whole, the requirement of 
the proposed amendments to the State constitutions and laws would place an 
unfair burden upon those States which are participating in the project. 

Comes now the question whether the present law affords to the AEC powers 
to make regulations which will permit the issuance of licenses for training 
reactors to State institutions which are without power to waive immunity, 
execute indemnity contracts, and procure private insurance—waiving those 
conditions and still granting to the institution the indemnity of the Government 
provided in the act. 

It is a fact Missouri University and many other universities can never hope 
to obtain a license for a training reactor unless the license can be granted upon 
such conditions. 

It is not for us to pass upon whether the present law affords the AEC such 
powers, but it would appear, in view of the position taken by the Commission, 
it may well find it has such powers. 

Notwithstanding the provisions of the act that the licensees obtaining a 
license under section 104 shall furnish financial protection as provided in sec- 
tion 170 and the provisions of section 170 c. that Government indemnity shall be 
furnished to the licensees rquired to furnish financial protection, the Commission 
has found that it may enter into indemnity agreements with the Federal agencies 
and waive the requirements of financial protection and indemnity by the agencies 
and give to them the indemnity of the Government. This, as we understand, is 
based upon the Commission’s finding that any damages payable by such Federal 
agencies would be paid from Federal funds, although they would not be paid from 
the same funds as if financial responsibility was required, and the further find- 
ing of the Commission that the requirement of financial protection upon Federal 
agencies would not accomplish any useful purpose in carrying out the primary 
purposes of the legislation. 

The law distinctly states the primary purposes for its enactment to be the 
protection of the public and the encouragement of the development of the atomic 
energy industry, and the Commission is indeed given broad powers in the accom- 
plishment of these purposes. It appears that the conclusion reached by the Com- 
mission with reference to Federal agencies is practical and warranted. It would 
also appear that if the Commission had this power it would likewise have the 
power to make the same regulations with reference to the State institutions 
which, as the Federal agencies, are unable to meet the financial protection and 
indemnity requirements. The conclusion of the Commission that the public wel- 
fare of the Nation, combined with the expressed intent of Congress to promote 
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rapid development in this field, authorized it in the exercise of its powers to 
waive the financial protection and indemnity requirements of the law with refer- 
ence to Federal agencies, is equally applicable in justifying it in placing State 
educational institutions operating educational reactors on the same footing as 
the Federal agencies. In each case the Commission is exercising its broad powers 
given under the act to effectively carry into operation and accomplish the pur- 
poses intended by the Congress. There is no greater assumption in finding that 
Congress did not intend to deny the Government the services of the State 
educational institutions than in finding that Congress did not intend Federal 
agencies to comply with the financial protection provision. It is believed that 
such a ruling would be no greater strain upon the wording of the statute than 
the ruling as to the Federal agencies. 

It is also suggested that the statement made by Mr. Toll at the Committee 
hearing that public relations between the Federal Government and the States 
may well dictate that the Federal agencies and the State educational institu- 
tions with like restrictions be placed on the same basis is worthy of consideration. 

If, however, it is held that the Commission does not now have such authority, 
then it is respectfully urged that the law should be amended so as to give 
the Commission such powers. 

Of course, if Missouri is to save her grants and appropriations, this must be 
done promptly so that the university may proceed with the use of its money 
prior to January 1, 1959. 

For these reasons, it is earnestly urged that the Commission and the Con- 
gress give careful consideration to this matter and that educational institutions 
of the respective States be placed upon the same basis as that recommended by 
the AEC for the Federal agencies. 

Respectfully submitted. 

THE CURATORS OF THE 
UNIVERSITY OF MISSOURI, 
By Paut M. PETERSON, 
General Counsel. 


CoLtumMsBus, Ou10, May 13, 1958. 
Hon. Cart T. DURHAM, 
Chairman, the Joint Committee on Atomic Energy, 
Capitol Building, Washington, D. C. 


Dear Sir: The State of Ohio and the State universities or other State agen- 
cies cannot comply with waiver of immunity requirements of Public Law 
85-256. Legislative enactment of authority to waive immunity would be re- 
quired with possible constitutional amendment. The legislature will not con- 
vene until January 1959, and a constitutional amendment would require addi- 
tional time. 

Suggest enabling legislation under the Federal Tort Procedures Act for the 
benefit of claimants against licensees in above position having the inability to 
waive immunity. 

WILLIAM SAXBE, 
Attorney General of the State of Ohio. 


ee 


FAYETTEVILLE ARK., May 14, 1958, 
Hon. Cart T, DuRHAM, 
Chairman, Joint Committee on Atomic Energy, 
United States Capitol, Washington, D. C.: 


The University of Arkansas hereby files the following statement in regard to 
proposed revisions of regulation, title 10 Code of Federal Regulations, part 140, 
established under Public Law 85-235. The university administration, upon rec- 
ommendation of the university committee for research, is seriously considering 
raising funds for building a research reactor. If the revisions to part 140 
proposed in the AEC report to the Joint Committee on May 8, 1958, are adopted, 
it appears that it would be impossible for the University of Arkansas, a State 
institution, to comply with the proposed regulations on public liability and to 
qualify for a license to operate a reactor, and, therefore, in effect the university 
would be prohibited from entering this area of research. 

JOHN T. CALDWELL, 
President, University of Arkansas. 
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KAnsAs State COLLEGE, 
Manhattan, Kans., May 14, 1958, 
Hon. Cart T. DURHAM, 
Chairman, Joint Committee on Atomic Energy, 
Capitol, Washington, D. C. 


DeAR Mr. DuruHAM: There is great concern at Kansas State College, and other 
educational institutions, regarding certain proposals of the United States Atomic 
Energy Commission as outlined in their Report to the Joint Committee on Atomic 
Energy on Operations Under Section 170 of the Atomic Energy Commission Act 


‘ 


of 1954 as amended, Cated March 28, 195%. IU appears that some of these 


propos’: iit jeopartize the future development of educational programs in 
nuclear fields at our institution and at other colleges and wv: ‘vor iti in the 
Midwest. 


Kansas State College established a nuclear engineering curriculum in 1952, 
and student enrollment has increased to a current figure of $1 students majoring 
in this field. Recognizing the importance and necessity for additional high 
quality training in this area, a new department, the department of nuclear 
engineering, will be established July 1 this year by order of the board of regents 
and will be among the first such departments in the Nation. A graduate program 
leading to a master’s degree in nuclear engineering has been approved. These 
plans were made on the assumption that we would be able to obtain a nuclear 
reactor. It now appears that these plans may be in jeopardy if certain of the 
proposed regulations are put into effect. 

Under the present regulations, the Atomic Energy Commission does not re- 
quire State institutions to waive their immunity from liability or to carry lia- 
bility insurance when State laws make this impossible. State immunity from 
liability is common among State governments and is of long standing. The 
proposed changes to the current regulations would require an atomic reactor 
licensee to carry liability insurance, and if the licensee is a State agency, to 
waive its immunity from liability. Under the present Kansas constitution and 
laws it would be impossible for Kansas State College to comply with such 
regulations. 

The Federal Government has promoted education in the nuclear field and is 
spending substantial funds for this purpose. The Atomic Energy Commission 
has very ably administered assistance for educational programs which have 
materially aided all educational institutions working in this field. These edu- 
eational institutions themselves have spent substantial funds on nuclear eligi- 
neering programs and have committed considerably larger funds for the fulure. 
These programs should not be put in jeopardy. 

It is our earnest request that no action be taken either by Congress or by 
the United States Atomic Energy Commission which would require institutions 
such as Kansas State College to obtain liability insurance, or to waive their 
immunity for liability, in order to obtain and operate nuclear reactors for edu- 
cational and research purposes. 

As a solution to this problem, it is suggested that the following policy be 
adopted by the Congress and the Atomic Energy Commission : 

“Each licensee under section 104 (c) of the act which is an educational or 
medical institution and whose operation of a nuclear reactor is devoted pri- 
marily to the advancement of nuclear or medical science and engineering edu- 
cation or devoted primarily to another and similar purpose which the Commis- 
sion determines to be in the public interest, and who is wholly or partially 
immune from public liability under any provision of Federal or State law, 
shall not be required to furnish financial protection and shall be indemnified.” 

It is recommended that, if clarifving legislation is needed, the Atomic Energy 
Act be amended immediately. 

Sincerely yvours, 
JAMES A. McCain, President. 


OKLAHOMA STATE UNIVERSITY, 
Stillivater, May 14, 1958. 
Hon. Cari T, DURHAM, 
Chairman, Joint Committee on Atomic Energy, 
Capitol, Washington, D. C. 
DEAR REPRESENTATIVE DURHAM: We are advised that the Joint Committee on 
Atomie Energy in a hearing held in Washington, D. C., on May 8, 1958, invited 
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interested educational institutions to file any statements that they might desire 
to make concerning the indemnification responsibilities of State agencies having 
constitutional immunity for tort liability. 

Oklahcma State University as a publicly supported institution of the State 
of Oklahoma, and a part of the State government of the State of Oklahoma, 
has complete immunity from all tort liability, including public liability, under 
the constitution and laws of this State and under the decisions of the Oklahoma 
Supreme Court. The institution has no authority in law to waive such immunity 
and the attorney general of Oklahoma has held that it does not have authority 
to purchase public liability insurance. The basis for the opinion of the attorney 
general is, in brief, that since public liability insurance indemnifies only against 
liability fixed by law, and the law of our State affirmatively declares that there is 
no such liability, then the institution would be receiving no value for its moneys 
paid in premiums for such public liability policies. 

Oklahoma State University holds a license from the Atomic Energy Commission 
to possess and operate a 0.1 watt training reactor. The likelihood of the State 
of Oklahoma modifying its constitution to waive immunity to liability and to 
permit the Oklahoma State University to purchase liability insurance is extremely 
remote. It is, therefore, respectively requested that the Joint Committee on 
Atomic Energy, in its consideration of the indemnification requirements for opera- 
tion of reactors, give careful consideration to the unusual liability status of State 
agencies, particularly educational institutions, and recommend to the Congress 
legislation which would permit them to operate low-power reactors for training 
and research purposes. 

The need for trained personnel in the area of atomic energy has been recog- 
nized by the Joint Committee on Atomic Energy. It would appear inconsistent 
with this intention of the committee to essentially contravene this program of 
training by excluding a group of institutions who cannot qualify with respect 
to liability insurance. 

The Oklahoma State University is ready to provide the committee with further 
information concerning this matter on request. 

Sincerely yours, 
OLIVER S. WILLHAM, President. 





SYLVANIA-CORNING NUCLEAR CORP., 


Bayside, Long Island, N. Y., May 14, 1958. 
JornT COMMITTEE ON ATOMIC ENERGY, 


Capitol Building, Washington, D.C. 
(Attention Hon. Carl T. Durham, chairman.) 


DEAR CHAIRMAN DURHAM AND MEMBERS OF THE JOINT COMMITTEE: In response 
to your public invitation for comments of industry representatives concerning 
the operations of the AEC Indemnity Act, I am attaching a memorandum which 
I have requested our counsel to prepare in this respect. You will recall that 
Mr. Cohen submitted to you, together with this letter of April 14, 1958, a copy 
of a memorandum on the same general subject prepared by the contracts and 
insurance subcommittees of the legal committee of the Atomic Industrial Forum. 
That memorandum was submitted to you in response to your request during 
the course of our 202 testimony on February 26, 1958. The attached comments 
of Mr. Cohen are necessarily repetitive in some respects of the points set forth 
in the memorandum previously submitted to you. However, I believe that Mr. 
Cohen has covered some additional significant points in the attached memo- 
randum and hope that it will be helpful to you in your present inquiry. 

Permit me to extend our appreciation for the opportunity you have given us to 
submit these comments. As I have often said in testimony before your committee 
in the past, the opportunities which you have given the industry to present our 
views on the various problems concerning it in the atomic energy field have 
been a source of great encouragement to us. We hope and firmly believe that the 
exchange of views between the Joint Committee and the industry has been pro- 
ductive of a fuller understanding of the problems involved in the development of 
our atomic energy program and consequently of timely solutions to these 
problems. 

Respectfully yours, 
Lee L. DAvENPorRT, President. 
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SUMMARY OF STATEMENT OF Howarp M. CoHEN, SECRETARY AND CouNSEL, 
SYLVANIA-CORNING NUCLEAR Corp. 


The Indemnity Act has provided a framework within which the overall problem 
of potentially unlimited liability for nuclear incidents in the United States may 
be eventually resolved and the public protected. The degree to which this is 
accomplished will be dependent in large measure upon the implementation and 
interpretations given by the Commission to the provisions of the act and to their 
other “existing” indemnity authority. Without reference to the May 8 testi- 
mony of the Commission which we have not yet had an opportunity to review, 
the major areas which we feel call for particular attention on the part of the 
Commission in implementing its indemnity authority are as follows: 


LICENSE PROGRAM 


1. Meshing private insurance coverage with governmental indemnity to avoid 
any gaps in coverage. A joint meeting of representatives of the insurance and 
nuclear industries with representatives of the Commission would be desirable 
in an effort to achieve this goal. 

2. Necessity for a broad interpretation of the coverage of statutory indemnity 
of liability “arising out of or in connection with the licensed activity.” It is 
particularly important that coverage be confirmed with respect to nuclear risks 
incurred during the course of transportation from and to facilities. 

3. The need for a study by the Commission to determine which activities may 
involve substantial risk to the public and therefore require exercise of the discre- 
tionary statutory indemnity authority. 

4. Resolution of the problems presented as a result of any claimed indemnity 
from suit of governmental bodies and institutions. 


CONTRACT PROGRAM 


1. Need for determining, as on the license side, those activities other than 
facility and construction operations which may involve substantial risk to the 
public and therefore requrie imposition of the indemnity provisions of section 
170 (d). Again, a Commission study aimed ultimately at developing uniform 
criteria for the application of these provisions would be desirable. 

2. The need, with the object of protecting the industry and the general public, 
for using the statutory authority as a supplement to rather than a substitution 
for the Commission’s other existing contractual indemnity authority. 

3. Confirmation of the apparently clear intent of the act to cover liability 
for offsite property of persons indemnified irrespective of whether or not there 
is any requirement that contractors maintain financial protection. 

4. A need for interpretation of the coverage of liability “arising out of or in 
connection with the contractual activity” in as broad terms as that suggested 
above with respect to licensed activities. 

5. The need for confirmation of the apparent intent of the act to cover liability 
for offsite Government property despite the fact that the Government is the 
indemnitor. Further, the need, through interpretation of the Indemnity Act 
or by express waiver of the Government’s right to sue for consequential damages, 
to protect suppliers against potential claims by the Government for damage 
to its onsite property. 

6. The need, as illustrated by the foregoing problems, for a detailed public 
indication to contractors of the type and extent to which indemnity will be 
available to them under the Indemnity Act or the Commission’s other “existing” 
authority. 

7. The desirability of using the Commission’s joint project indemnity authority 
on as broad a basis as possible at least until new Defense Department in- 
demnity legislation is enacted. 

Whatever may be the ultimate policies of the Commission, it is felt that it is 
essential that prompt action be taken to publish detailed criteria for the imple- 
mentation of the Commission’s statutory and other “existing” indemnity author- 
ity which will be uniformly applied by all officers of the Commission ; this would 
help preclude inadvertent discrimination which might otherwise result from a 
case-by-case application of this authority. In view of the difficult problems 
that must be resolved in implementing such a policy, we feel that it will be in 
the ultimate interests of the industry, the Commission and the public if the 
Commission were to provide an opportunity for consultation with the industry 
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on the contract side of the type that they have already provided with respect to 
the license program. 





STATEMENT OF Howarp M. CoHen, SECRETARY AND COUNSEL, SYLVANIA-CORNING 
NUCLEAR CorP. 


When the AEC Indemnity Act was passed by Congress in the summer ef 
1957, it was generally welcomed by the industry as a major step toward resolv- 
ing the serious potential liability problems with which we were then confronted. 
There was every reason to believe that the act provided an adequate frame- 
work within which the overall problem of potential unlimited liability for nu- 
clear incidents in the United States might eventually be resolved and the public 
protected. 

However, it was recognized that implementation of the act might present the 
Atomic Energy Commission with certain problems of interpretation and admin- 
istration. We believed at that time and still believe that the extent to which 
industry’s general problem of liability is resolved and the public protected within 
the framework of the act will be dependent in large measure upon the in- 
terpretations given to the act by the Commission and the degree to which and 
methods by which the Commission implements the statutory provisions and ex- 
ercises its other “existing indemnity authority.” 

We fully appreciate the complex problems that face the Commission’s staff 
in implementing its statutory authority. Indeed, the testimony of Commis- 
sion representatives before the Joint Committee on May 8 may well have been 
addressed to many of the outstanding indemnity problems. Unfortunately, in 
view of the Joint Committee’s request that our comments be submitted by 
May 15, they have been prepared without reference to the Commission’s May 8 
testimony. In any event, and without intending any criticism of the Commis- 
sion, we feel that it may be helpful to outline the major problems that we be- 
lieve still require resolution in the implementation of the Indemnity Act. It 
is particularly significant that virtually everyone of the problems discussed 
below has presented itself to us in connection with actual contracts during the 
last year. In discussing these problems, it is perhaps most convenient to 
divide them into those concerned with the license program and those related to 
the Commission’s contract program. 


A. LICENSE PROGRAM 


Pursuant to the mandatory provisions of section 170 (a) of the Indemnity 
Act, the Commission has issued a temporary regulation providing for indemnifi- 
cation to sections 103, 104 and 185 licensees—i. e. holders of facility licenses and 
certain construction permits. In using the term facility licensee or facility 
operator throughout this statement, I shall be referring to the licensee or op- 
erator of a production or utilization facility—i. e. primarily the reactor, gaseous 
diffusion or separation plant operator or licensee. In a commendable effort to 
develop a mutual understanding of the problems involved on the licensing side 
and to further probe suggested solutions to these problems, the Commission held 
a series of conferences during the latter part of 1957 and the beginning of 
1958 with representatives of the nuclear and insurance industries. It is our 
understanding that the Commission is now about to issue definitive indemnity 
regulations with respect to licensed activities. Pending issuance of such defin- 
itive regulations, the chairman of the legal committee of the Atomic Indus- 
trial Forum recently submitted to the Commission a memorandum prepared by 
two subcommittees of the legal committee and outlining the major problem areas 
which it was felt called for particular attention in implementing the Commis- 
sion’s indemnity authority. Pursuant to Chairman Durham’s request during 
our 202 testimony, I submitted several copies of that memorandum to the Joint 
Committee on April 14, 1958. <A review of the major points made in that 
memorandum with respect to the Commission’s license indemnity program may 
be helpful to the Joint Committee at this time. 


1. Meshing insurance with Government indemnity 


Certainly one of the major problems which remains to be resolved in the imple- 
mentation of the Indemnity Act is the necessity for meshing any indemnities 
granted under the act with the coverage provided by the nuclear syndicate 
liability insurance policies. In a memorandum to Mr. Butler of the NELIA 
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group an ad hoc group of repreesntatives of the nuclear industry recently pre- 
sented its thoughts as to specific areas in which it was felt that gaps still re- 
mained to be covered between syndicate liability policies and indemnification 
authorized by the Indemnity Act. It was suggested in that memorandum that it 
might be appropriate for representatives of the Commission, the nuclear industry 
and the insurance syndicates to confer in a joint meeting with a view to bridging 
these gaps. Pursuant to Chairman Durham’s request in the course of my own 
and Dr. Davenport’s 202 testimony and Mr. Ramey’s subsequent request to the 
same effect and in view of the fact that the memorandum has now been generally 
circulated in the industry, I am herewith submitting to the Joint Committee 
copies of that memorandum as an attachment to this statemen. 

As indicated in the attached memorandum to Mr. Butler, as well as in the 
forum legal committee’s memorandum on indemnity problems, among the most 
serious areas of potential gap in coverage are the areas relating to cancellation 
of coverage, damage to offsite property of indemnitees, coverage in the event of 
concurrent nuclear incidents, and reductions in the amount of effective insurance 
coverage through payment of claims. In all of these cases, there lurks a danger 
that insurance coverage may cease at a point or be reduced to a limit below the 
point at which Government indemnification may take over. It is our feeling that 
detailed discussion among the groups concerned would result in a better under- 
standing from all points of view of the problems involved. Certainly such under- 
standing would facilitate resolution of these problems; in many instances, 
potential gaps in coverage may be avoided with out substantive changes by care- 
ful draftmanship of the appropriate provisions in the syndicate policies and 
Commission indemnity agreements. 


2. Interpretation of “arising out of or in connection with the licensed activity” 

Section 170 (c) of the Indemnity Act provides that indemnification shall or 
may be provided to cover public liability “arising out of or in connection with 
the licensed activity.” Substantial questions will undoubtedly arise as to what 
activities will be covered by such language. Some questions of interpretation of 
the language may eventually have to be resolved by court decision. However, 
express language of the Commission’s indemnity agreements and interpretations 
of the General Counsel of the Commission will certainly go a long way toward 
resolving doubts as to the meaning of this language. 

One immediate problem which is posed in this respect, is the question of 
whether such language will be construed to cover risks during the course of trans- 
portation of nuclear materials. The syndicate policies provide such coverage, 
generally speaking, for transportation from a facility, and to a facility from the 
United States Government. However, such coverage will presumably be effec- 
tive only in the amount of financial protection actually required by the Commis- 
sion of the facility operator. Beyond this point statutory indemnification would 
presumably take over. It is our firm belief, further supported by the legislative 
history, that the language of section 170 (c) was clearly intended to include 
liability which might be incurred during the course of transportation from or toa 
facility. It is not yet clear whether the Commission intends to confirm such 
coverage under the terms of its indemnity agreements. Reticence on the part 
of the Commission to do so either through express language of the indemnity 
agreements or by official interpretation of the language of such agreements might 
east unfortunate doubt on what appears to be the otherwise clear intent of the 
act. 


8. Exercise of discretionary authority 


Equally fundamental, is the question of the degree to which the Commission 
will positively exercise its discretionary authority under section 170 (a). Thus 
far, as I noted above, the Commission has only indicated its intent to implement 
the mandatory provisions of that section covering, primarily, facility licensees. 
Such indemnification would cover the potential liability of suppliers which might 
arise at the site of the facility operator’s activity. However, it would not cover 
the potential liability of a supplier, such as a fuel element fabricator, which might 
arise at the supplier’s own manufacturing site. 

The language of the Joint Committee’s report with respect to section 170 (a) 
indicates that it was not expected that ordinarily the Commission would use the 
authority given to it with respect to suppliers of special nuclear, source or by- 
product materials. However, it was recognized, in the report, that there might 
be instances in which the licensee, without at the same time being a licensee of 
a facility, might have such large quantities of nuclear materials or other especi- 
ally dangerous or hazardous materials as to warrant the imposition of the 
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provisions of the section. With this in mind, we have strongly urged the Com- 
mission to make a study of potential hazards relating to materials licensees along 
the general lines of the Brookhaven Report on Reactor Hazards. We feel that 
such a study would facilitate determination as to which activities might fall 
within the criteria suggested in the Committee’s report. We believe that such 
a study is essential to achieve at least one purpose of the act—to remove road- 
blocks to the development of such licensed activities; even more important, we 
feel it is essential to achieve the primary object of the act to protect the general 
public. 


4. Immunity from suit of governmental bodies and institutions 


As indicated in the Commission’s statement to the Joint Committee of March 
28, 1958, another major problem area that remains to be resolved on the licensing 
side is the problem of possible immunity from suit of governmental bodies and 
Government owned or supported institutions. From both the suppliers’ and the 
public’s point of view, it is essential that we understand the degree to which 
statutory indemnities will be granted to institutions such as State-owned colleges 
which refuse to or legally cannot waive any immunity they may have from suit. 
We must also know the protection which will be required of such institutions and 
the extent to which it will be effective despite any immunity from suit which 
the operating institution may claim or be entitled to claim. 

It is encouraging to know that the Commission is equally aware of these 
problems and even now is carefuly studying them with a view to their early 
resolution. 


B. CONTRACT PROGRAM 


Section 170 (d) leaves entirely to the discretion of the Commission the grant- 
ing of any indemnities to Commission contractors. However, the language of 
the Joint Committee’s report on section 170 (d) indicated the hope that as a 
minimum the Commission would adopt a policy of extending indemnity pro- 
visions to contractors and subcontractors consistent with those extended to li- 
censees and their suppliers and subcontractors. 

In its release of January 16, 1958, the Commission indicated its intention to 
exercise its discretion under these provisions to extend statutory indemnities 
to contractors engaged in the operation of nuclear reactors, gaseous diffusion, and 
chemical separation plants and certain construction contractors. In addition, 
the Commission has indicated that its contractors would probably not be required 
to procure financial protection; it also indicated that contractual assurance 
would be given to design and engineering contractors and suppliers of compo- 
nent parts that they would receive protection as suppliers with respect to any 
liability which might arise in connection with the activities of the prime con- 
tractor whom they are supplying. There remain unresolved several other ma- 
jor problems in connection with the implementation and administration of 
section 170 (da): 

1. Indemnity to other contractors 


As in the license program, there remains unresolved the question of which 
contractors other than facility operators and certain construction contractors will 
receive direct statutory indemnity which will cover them against liability which 
might arise at their own fabricating sites. P 
Here, section 170 (d) specifically invokes the criteria suggested in the commit- 
tee’s report with respect to section 170 (a). Section 170 (d) grants author- 
ity for indemnification with respect to “activities under contracts for the bene- 
fit of the United States involving activities under the risk of publie liability for 
substantial nuclear incidents.” And the Commission has in fact authorized, 
subject to review by the General Manager, extending statutory indemnity to 
AEC contractors other than facility operators and certain construction con- 
tractors, who may engage in activities involving the risk of occurrence of a 
substantial nuclear incident. The Commission has indicated that such cases 
will be reviewed by category and will be considered in relation to similar 
activities under the licensing program. 

As with respect to the license program, we feel that again it would be most 
helpful if the Commission would make a comprehensive study of such other 
activities with a view to facilitating determination as to which might involve 
the type of hazard described in the act. At the very least such a study might 
provide the Commission and the industry with general guideposts as to which 
activities might and should qualify for statutory indemnity. At best it might 


enable me Commission to establish detailed uniform bases for issuing such in- 
26710—58 6 














78 OPERATION OF AEC INDEMNITY ACT 






demnities thus avoiding the time, expense, and inadvertent discrimination that 


= result from any ad hoc case by case application of the statutory pro- 
visions. 


2. Existing authority and existing indemnities 


Section 170 (d) and the language of the committee’s report on that section, 
are clear beyond question that the indemnity authority granted with respect to 
contractors under that section was intended to be in addition to “existing au- 
thority” of the Commission. However, as of this writing there remains a ques- 
tion as to the extent to which the Commission will in fact continue to use its 
“existing” contractual authority to grant indemnifications. The problem posed 
by this question has come up in several aspects. 

(a@) In some cases, prime contractors of the Commission have found that 
their existing contractual indemnities are, in fact, broader in scope than those 
which they might obtain under the statutory provisions of section 170 (d). Some 
of these contractors may, therefore, prefer to retain their existing indemnity 
agreements rather than to accept an agreement under section 170 (d). If these 
contractors are permitted to do so, a problem will immediately be raised as to 
how suppliers and subcontractors of such prime contractors, as well as the 
general public, will be protected with respect to incidents which may occur at 
the prime contractor’s site. This problem might be resolved, of course, by 
requiring the prime contractor to accept a statutory indemnity in lieu of its 
present contractual indemnity. Alternatively, it might be resolved by making 
provision for direct applicability to suppliers of a statutory indemnity for lia- 
bility emanating from activities at the prime contractor’s site irrespective of 
whether the prime contractor is willing to accept a statutory indemntiy. How- 
ever, in view of the provisions of the act with respect to “existing authority” of 
the Commission and the express object of the act to extend, rather than to limit, 
protection afforded to the industry and the public, it would seem preferable to 
afford to the prime contractor statutory indemnity protection in addition to exist- 
ing contractual indemnity. There might be deleted from the contract coverage 
only that part which is otherwise covered by the express language of the statu- 
tory indemnity agreement. 

(bv) A corollary problem is presented with respect to contractors who now 
have or would be otherwise able to obtain special contract indemnification but 
who may not be able to obtain statutory indemnity under the Commission’s 
policies for implementing the Indemnity Act. Here again, the purpose and 
intent of the Indemnity Act would seem to require that special contractual 
indemnities continue to be available to such contractors, in existing as well as 
future contracts, on the same basis as prior to the Indemnity Act. Another 
policy would result in the anomaly that contractors and, accordingly, the public 
might be left with less protection as a result of the Indemnity Act than they 
were afforded prior to the passage of that act. 


3. Financial protection—effect on coverage of damage to off-site property 


The Commission has indicated in its January 16 release that no financial pro- 
tection would be required of its contractors. This position is apparently based 
on the assumption that the cost of such financial protection would, in any event, 
eventually be passed on to the Government. 

While we fully agree with the Commission’s determination in this respect, we 
understand that, to the extent financial protection is not required, some slight 
question may have been raised as to the protection which will be afforded to 
eontractors for damage to off-site property of “persons indemnified.” In this 
respect, the act provides that public liability includes any liability arising out of 
or resulting from a nuclear incident including damage to property of persons 
indemnified “provided that such property is covered under the terms of the 
financial protection required.” It seems clear to us that the absence of any 
requirement of financial protection is the same as a requirement of zero finan- 
cial protection, that, therefore, off-site property of persons indemnified would be 
covered under the provisions of the act above the zero requirement. However, 
to resolve any slight question that may have been raised in this resnect, we feel 
that it would be desirable to have a formal interpretation to this effect. 

To the extent that financial protection may be required with respect to any 
contract activities, the problems involved would, of course, be identical to those 
already suggested in paragraph No. A-1 above on the license program. 


4. Interpretation of “arising out of or in connection with the contractual activity” 


Paralleling the provisions of section 170 (c) on the license side, section 170 
(d) provides for indemnities to Commission contractors to cover public liability 
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“arising out of or in connection with the contractual activity.” The problems 
involved in the interpretation of this provision are identical with and have 
already been discussed in paragraph No. A-2 above in connection with those 
raised on the license side under section 170 (c). 


5. Damage to Government property 


Whether or not certain aspects of this problem are entirely within the scope 
of any discussion of indemnity, the potential liabiilty problems of suppliers to 
the Government are such as to make the problem inextricably tied up with the 
indemnification issue. The problem of damage to Government property may be 
best considered in connection with property of the Government off the facility 
site and Government property on the facility site. 

(a) Offsite Government property.—With respect to offsite Government prop- 
erty, it seems clear to us that an agreement pursuant to the Indemnity Act 
would cover all legal liability of the persons indemnified with only the express 
exceptions set forth in the act. The definition of covered liability would appear 
to clearly include legal Jiability to the Government for damage to its property 
off the reactor site. However, we understand that some question may have 
been raised as to the intent of any indemnity provision to cover damages to the 
person or entity actually granting the indemnity. The question is apparently 
based on the premise, valid or not, that indemnity is normally granted to pro- 
tect against claims of third parties. As I have indicated above, the language 
of the act would appear to clearly preclude any such interpretation with respect 
to a statutory indemnity, in expressly including, with only specific exceptions, 
virtually any “liability arising out of or resulting from a nuclear incident.” 
We feel that express language in the Commission indemnity agreements or a 
formal Commission interpretation to this effect would be most helpful in dis- 
pelling any lingering doubt as to the coverage which will be afforded in this 
respect to the industry and the public. 

(b) Onsite property.—With respect to onsite property, the language of the 
Indemnity Act excepts from its coverage damage to property of persons indemni- 
fied “which is located on the site of and used in connection with the activity 
where the nuclear incident occurs.” There is room for argument that such 
exception was intended to exclude only claims of the facility operator or other 
person for damage to the operator’s or other person’s own property on the 
facility site. Provision to this effect in Commission indemnity agreements or 
formal Commission interpretation of its agreements to this effect would be most 
helpful in resolving any doubts on this point. Whether or not the exception 
is so interpreted by the Commission or the courts, an equally adequate solution 
is necessary and should be readily available in connection with Commission 
contracts: 

From the point of view of necessity for such coverage, there can be little 
question that potential liability for damage to a nuclear installation could run 
into tens and perhaps hundreds of millions of dollars. In terms of probabilities, 
the chance, however remote, of such damage being inflicted is nonetheless sub- 
stantially greater than the chance of inquiry or damage being inflicted to the 
general public. Whatever may be the coverage of the Indemnity Act on liability 
for such damages, such liability is specifically excluded from the coverage of 
the syndicate liability policies. 

On the licensing side, no matter what the interpretation or coverage of the 
statute, the problem is taken care of to some extent by the syndicate property 
damage policies available to cover damage to property at the facility site. 
Furthermore, at least in the case of subcontractors, there will be an opportunity 
to negotiate with the facility operator for a direct waiver of any right of the 
operator to sue for damages to the operator’s property. It is hoped that the 
suppliers’ problems of potential liability for damage to property at the facility 
site may be further ameliorated by an express waiver on the part of the in- 
surers of any right to subrogation to the property owner’s right to claim against 
suppliers. Thus, while problems may still remain to be resolved in connection 
with the extent of protection of suppliers to licensees, there is at least available 
various avenues for achieving some degree of protection against liability for 
damage to onsite property. 

On the Government contract side, property insurance for damage to Govern- 
ment property may neither be available nor, in any event, is it normally permitted 
to be carried under the terms of applicable contracts. Furthermore, as already 
noted, nuclear liability insurance which may be obtained by sunpliers specifically 
excludes liability for damage to property at the facility site. Thus, in the absence 
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of statutory coverage, the only way in which a supplier has of protecting himself 
against such liability is to obtain from the Government a waiver of any claims 
which the Government may have for damage to property. Such waivers were 
in effect contained in many of the special contract indemnities granted prior to 
the passage of the Indemnity Act and are frequently found in Government as 
well as commercial agreements as specific exceptions to applicable warranty 
provisions. Pending a formal statement by the Commission on this point we 
can only presume that, consistent with the express purpose and language of the 
Indemnity Act, the Commission will continue to grant such waivers for the 
benefit of its sub as well as prime contractors and thereby avoid placing its con- 
tractors in a position !ess favorable than that their position in this respect prior 
to the passage of the Indemnity Act. 


6. Interim action 


The problems outlined above indicate the need for a more detailed public 
indication to contractors of the type and extent to which indemnity will be 
available to them under the Indemnity Act or the Commission’s other “existing 
authority.” It would certainly seem that the same reasons that motivated the 
Commission to provide interim protection to licensees would make it advisable for 
the Commission to provide, as promptly as possible, for interim and uniform 
statutory indemnity protection to eligible contractors as a supplement tc exist- 
ing contractural indemnities. This might be done pending the outcome of nego- 
tiations with which all its contractors and public comment on the outcome of any 
proposed indemnity language. 


7. Relation to Defense Department contracts 


As pointed out in the forum’s memorandum on indemnity problems, until 
Congress has enacted new Defense Department indemnity legislation, the Com- 
mission may well wish to use its joint project indemnity authority on as broad 
a basis as possible. How best to implement congressional objectives by particular 
joint project coverage and how to mesh joint project coverage in Commission 
indemnities with the indemnity provisions of related Defense Department con- 
tracts will require thoughtful consideration. In this respect, we sincerely hope 
that further statutory provisions will be made in the near future to cover poten- 
tial liability for nuclear and other unusually hazardous risks in connection with 
Defense Department and Maritime Commission contracts. 

Whatever may be the ultimate policies of the Commission under the Indemnity 
Act or its other existing contractual indemnity authority, we feel that it would 
be desirable to limit to an absolute minimum the necessity for case-by-case 
review of indemnity requests with implementation left to the discretion of the 
regional offices. As we have pointed out in previous testimony, the inadvertent 
discrimination and inequities which necessarily result from such a policy defeat 
in large measure the very objectives which are sought to be attained. If the 
purposes and express objectives of the Indemnity Act are to be attained, it is 
essential that the Commission develop uniform indemnity policies, published 
and equally applicable to all under similar circumstances. 

In view of the difficult problems that must be resolved in implementing such 
a policy, we feel that it would be mutually beneficial and helpful to the Com- 
mission, industry, and the public if the Commission were to provide an oppor- 
tunity for consultation with the industry on the contract side of the type that 
they have already provided with respect to the license program. It is our sincere 
belief that consultation of that sort on the contract side on indemnity as well as 
other contractural problems will result in furtherance of the Joint Committee's 
and the Commission’s announced objectives and will eventually redound to the 
mutual benefit of the Commission, the industry, and the public. 


ATOMIC INDUSTRIAL Forum, INC., 
New York, N.Y., April 25, 1958. 
Mr. R. H. BUTLER, 
Secretary, the Travelers Insurance Co., 
Hartford, Conn. 

DeAR Mr. Butter: Attached is a draft of a report of the forum’s ad hoc liabil- 
ity insurance group regarding the November 1957, edition of the Nelia and 
MAELU policy. I would appreciate receiving any comments you, Mr. Yount, or 
other members of your group would care to offer regarding this report. 

I would like to propose that we arrange for a meeting between members of the 
insurance industry, atomic industry, and the Atomic Energy Commission to dis- 
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cuss the various problems of nuclear indemnity and insurance at some mutually 
agreeable date in the near future. 

While I understand you and your associates have a natural reluctance not to 
get caught in a crossfire between the AEC and atomic industry, we feel that 
the discussions can avoid this kind of situation and can point up more clearly 
what actions all three parties should take to improve the total financial protec- 
tion available from private insurance and Government indemnification. Will 
you discuss this possibility with your associates and let me know if you agree 
that such a meeting would serve a useful purpose? 

Pending further discussion of the facility policy as such, I believe that it would 
be most helpful if we could arrange for a meeting with you and your associates 
on the same basis as the previous facility policy discussions to discuss the general 
areas of nuclear insurance as applicable to: 

1. Single interest supplier or “iffy” policy—its terms, conditions, availability, 
and contemplated use. 

2. Insurance against risks of liability arising out of export transactions or 
overseas operations in the nuclear field. 

3. Proposed nuclear exclusion endorsement for attachment to conventional 
liability policies. 

If you are in agreement, I would like to make arrangements for such a dis- 
cussion meeting as soon as possible. Will you kindly let me know your thoughts 
regarding this meeting and a possible triparty meeting regarding the facility 
policy at your earliest convenience. 

In the meantime I would like to take this occasion to thank you and your 
associates for the cooperative and friendly attitude you have demonstrated in 
our discussions. I think we can all take a good deal of satisfaction in the fruits 
of these discussions and in the knowledge that they have made some contribution 
toward the goal of arriving at a form of coverage that best protects the public, 

Very truly yours, 
CLAUDE H. RIcE, 
Chairman of Ad Hoe Committee. 





Report or Ap Hoc LiABILITy INSURANCE GRoUP, NUCLEAR LIABILITY PoLicy, 
NOVEMBER 1957 EpITION 


A review of the November 1957 revision of the nuclear liability policy (Nelia- 
Maelu) reveals at least the following areas representing gaps in coverage, ques- 
tion of intent, or possible conflict in the essential proper meshing of nuclear 
liability insurance and Federal indemnity legislation: 

The Price-Anderson Act provides coverage against legal liability with only 
two express exceptions: (1) War damage, (2) damage to onsite property and 
liability under workmen’s compensation laws resulting from injury to employees 
at the site of the installation. 

We understand that it is the intention of the nuclear liability policy, subject to 
specific exclusions, to be as broad as the liability protection provided under the 
Price-Anderson Act. However, actual wording in the policy could be interpreted 
to provide substantially narrower protection. If a reasonable degree of con- 
sistency is to be maintained between the insurance and statutory indemnity 
protection, it would seem reasonable and desirable that the policy should follow 
the pattern of the statute and cover all legal liability, with only such express 
exclusions as are excluded by the Price-Anderson Act and such others as are 
within the scope of exceptions to broad form liability policies available in con- 
nection with conventional liability exposures. 

1. Looking to specific terms of the policy, the terms “bodily injury” and 
“physical damage” lend themselves to possible restrictive interpretation ; they 
could be interpreted to exclude areas that we understand are intended to be 
covered such as psychological injury in connection with a traumatic injury to 
a person. We would prefer to see the insuring articles more broadly drawn, 
and any areas intended to be excluded such as libel or slander expressly re- 
ferred to in the exclusion articles. 

2. Again in the cast of damage to property, we understand that the policy 
is intended to cover all legal liability for damage to property and loss of use 
except damages for reduction in value of property resulting from location of 
a nuclear installation. While the policy terms have been broadened as a result 
of previous discussions to include coverage for loss of use of property while 
evacuated because of imminent danger of contamination, there still appears to 
be some question as to loss of use of property for which one cannot prove 
physical damage or imminent danger of contamination. If the restriction re- 
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garding physical damage to property is designed to avoid responsibility for 
claims based on the mere presence of a nuclear facility, it would seem that this 
exposure could be specifically excluded without denying coverage in instances 
where a nuclear incident has occurred and harm traceable to the nuclear 
incident is sustained by property or businesses which had not, in themselves 
suffered contamination. 

3. We have been advised that the intention of the final paragraph of insuring 
agreement III is to provide a cross liability provision in the policy to allow 
prosecution of claims by one insured against another. Since the policy covers 
virtually everyone as insured, such a clause is of paramount importance. In 
view of the intent of this paragraph, it seems that the actual wording could be 
amended to more clearly state this principle. 

4. Insuring agreement IV still provides for a 2-year cutoff period in connection 
with claims reported after termination of a nuclear policy. Since the policy con- 
tains an absolute right on the part of the insurers to terminate coverage on 
3 months’ notice, it is quite possible that the 2-year cutoff provision could ser- 
iously jeopardize the position of an insured relying upon a nuclear liability 
policy in the event of a serious incident. Furthermore, such a short period 
may be totally inadequate to cover claims for damage which may not manifest 
itself until several years after a nuclear incident and yet may not be precluded 
by applicable statutes of limitation. 

5. Exclusion (c) has been considerably improved to clarify coverage for 
liability assumed by contrast through several tiers of contractors or suppliers. 
Insurers are clearly faced with the necessity of excluding coverage for liabilities 
intentionally created by contract such as voluntary assumption of specific death 
payments. However, if the objective of reasonable consistency with Price- 
Anderson is to be achieved, it would seem desirable to broaden the coverage 
of, voluntarily assumed risks to a degree at least commensurate with the cover- 
age of such risks in broad form policies covering conventional liability exposures. 

6. While the proposed policy provides coverage for nuclear incidents within the 
territorial limits of the United States of America, its Territories or possessions, 
there is no provision for coverage for a nuclear incident which may occur during 
the transportation of material to or from the continental United States and such 
outlying possessions as Puerto Rico and Hawaii or during transit between such 
possessions. 

7. The suspenion provisions of the policy have been amended to provide 12 
hours prior notice to the AEC. This notice period seems to us to be unduly 
short. A more reasonable period seems appropriate. It is also difficult to 
understand why the same notice provision should not apply to the insured as 
to the AEC. 

8. Condition 4, “Limitation of Liability—Common Occurrence” is virtually 
unchanged from the first revision of the February 1, 1957 draft of the nuclear 
liability policy. It is our understanding that the intention of the insurers is to 
have this condition apply only to certain types of incidents having accumulative 
nature. It should be possible to develop wording which would more clearly 
state such intent. 

Regardless of the intent regarding the application of this condition, because 
of the possibility of a definite gap between the insurance and indemnity pro- 
visions, it would appear essential that we have a clear understanding and com- 
mon interpretation of the application of this condition and the application of 
the Federal indemnity, and agreed upon by the insurance industry, the atomic 
industry and the Atomic Energy Commission. 

9. The definition of a “nuclear facility” in both the nuclear policy and the 
conventional policy exclusion endorsement refers to “storage or disposal of waste 
source material or waste consisting of or containing special nuclear material or 
byproduct material.” 

While the latter category of waste is quite clear and can be related to policy 
definitions of special nuclear or byproduct material, there can be considerable 
question as to the exact meaning of “waste source material.” Since the policy 
contains no definition of “waste,” a statement as to the meaning of “waste source 
material” and the type of exposure contemplated under this type of nuclear 
facility would seem most desirable. 

We assume that this use of the term “waste source material” is not intended 
to apply to exposures such as tailing ponds or other waste storage accumulated 
in the normal processing of natural uranium or other source materials. Previous 
statements by representatives of insurers that only processing and fabrication 
facilities using special nuclear material are to be covered under nuclear policies 
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on an obligatory basis would strengthen the above assumption. However, due to 
the use of “waste source material” without limitation, the policy leaves open to 
some question the coverage of such waste storage exposures. Hither a policy re- 
vision or clarification of intent by insurers would seem to be desirable. 

10. Supplementary coverage endorsement: Division A affords property dam- 
age coverage with respect to offsite property and provides that the insurers will 
pay “those sums which such insured would have been legally obligated to pay as 
damage * * * had such property belonged to another.” A problem arises in 
applying the test when an insured “would have been legally obligated.” One 
possibility of improving this provision would be to preserve this test which, 
with all its uncertainties, may be appropriate in some circumstances, but add as 
an alternative, another and more objective test. 

In this regard, it would seem that the policy of the Price-Anderson Act is 
that in any case where a person is held liable to others, so that funds under 
the insurance policy and the Government indemnity were available to compen- 
sate those others for the harm they had suffered, the person held liable should 
also be covered for damage to property away from the nuclear facility he him- 
self had sustained. A determination of liability, is, of course, made by a final 
judgment of a court; a settlement should for this purpose be treated as equiva- 
lent to a judgment. Accordingly, it is suggested that the division A coverage 
should apply to property damage sustained by any person (1) where a final 
judgment had been entered, or a settlement made, upon a claim against such 
person, or (2) in any other case, where that person would have been legally ob- 
ligated to pay had the property in question been that of another. 

11. Although the nuclear liability policy has been designed to specifically 
provide coverage for the special nuclear hazards, it is written to provide such 
coverage only as excess insurance over any other valid and collectible insurance 
which may be applicable to a nuclear loss. Since this policy is designed to cover 
the nuclear hazards specifically and its premium is based on the nuclear ex- 
posure alone, it is difficult to understand why such coverage should not be pri- 
mary rather than excess coverage in the event any insured has other valid and 
collectible insurance available under either blanket or specific insurance policies. 

12. In reviewing the nuclear exclusion endorsement to be attached to conven- 
tional liability insurance policies, several questions are brought to mind: 

It is assumed that the only purpose of paragraph (a) of the exclusion is to 
make clear that any liability actually covered by a syndicate policy (or which 
would have been covered if the limits had not been exhausted) will be excluded 
from the scope of the policy to which the endorsement is to be added. With 
respect to paragraph (b), however, a different problem is presented. Here the 
sweeping phraseology of the exclusion “injury, sickness, disease, death or de- 
struction” is to be contrasted with “bodily injury” and “property damage,” as 
those terms are defined in the syndicate policy. We understand that the exclu- 
sion is to be on no broader a basis than the coverage available from the syndi- 
eates. It would seem desirable, therefore, to use consistent language in both 
the exclusion and insuring agreements to preserve this concept. 

In the coverage and exclusion provisions of the policy and the exclusion lan- 
guage of the endorsement the terms “caused by,” “arising out of,” and “result- 
ing from’’ are used in otherwise similar contexts. Since we understand that it 
is not the intent of the insurers to imply different meanings to these terms, we 
would again suggest that possible misunderstanding might be avoided by choos- 
ing one of the terms and using it consistently throughout. 


UNITED STATES SENATE, 
COMMITTEE ON ARMED SERVICES, 
May 28, 1958. 
Hon. Crinton P. ANDERSON, 
Vice Chairman, Joint Committee on Atomic Energy 
United States Congress, Washington, D. C. 


Dear Crint: The Atomic Energy Commission has granted the University of 
Missouri funds for the purchase of a training reactor, and has made available 
uranium 235 to be used as fuel for the reactor. 

The Missouri State Legislature has appropriated funds for the construction 
of a building to house the reactor. 

Yet, the university is prevented by the State constitution and by State law 
from complying with the indemnity provisions of the Atomic Energy Act, and 
hence cannot obtain the necessary license. 
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As the AEC grant expires January 1959, unless it has been used, it is most 
important that this roadblock be removed at the earliest possible time. 

In an effort to see if the AEC could handle the matter administratively, I dis- 
cussed it personally with Chairman Strauss. However, he advised that the 
Commission Counsel has interpreted the law to the effect that it would take 
congressional action to waive this indemnity provision. 

The problem is outlined in clear and objective detail in the attached letter and 
supporting papers sent me by the general counsel of the University of Missouri. 

I would appreciate it if you would look into this problem and see whether it 
can be solved in such a manner as to permit the university to proceed in this 
worthwhile project. If there is anything I can do to assist you, please let me 
know. 

Sincerely, 
STUART SYMINGTON. 


UNIVERSITY OF MISSOURI, 
Columbia, May 15, 1958. 
Senator STUART SYMINGTON, 
Senate Office Building, 
Washington, D.C. 

DEAR SENATOR SYMINGTON: The University of Missouri is in a peculiar situa- 
tion in that the University has received a grant from the Atomic Energy Com- 
mission of $186,000 for the purchase and erection of an educational atomic 
reactor at the School of Mines, a grant from the Atomic Energy Commission of 
the necessary fuel in the operation of the reactor; and on the strength of these 
grants received from the legislature an appropriation of $50,000 for the con- 
struction of the building to house the reactor. 

The university is now unable to obtain a license to purchase and install the 
reactor because the regulations require it to waive its tort immunity, enter into 
an indemnifying agreement with the Government, and purchase commercial 
liability insurance—all of which the university is unable to do under our con- 
stitution and State law. 

The Atomic Energy Commission and the Joint Committee are now considering 
the situation of our university and of a number of other universities which are 
in a like situation. 

The Joint Committee held a hearing on May 8, and I enclose herewith a copy 
of the report presented by the AEC to the committee, together with a statement 
I am filing with the committee setting forth the situation confronting our uni- 
versity. I believe you will find in these two papers the facts necessary to inform 
vou with reference to this matter. 

It is my belief that it was not the intent or purpose of Congress in the enact- 
ment of the Price-Anderson Act to deny to the Government the services of the 
State educational institutions in developing the education and advancement 
in this field, but unless some action is promptly taken to remove the require 
ments which cannot possibly be met by the several State institutions, the Govern- 
ment will be denied the services of all such institutions. 

Since the AEC grant will expire in January and the State appropriation in 
June 1959, prompt action must be taken if these grants are to be available to 
the university. 

I am ealling this matter to your attention because I doubt that the situation 
facing these educational institutions has been presented to you, and I believe 
that you will be extremely interested in it. 

Anything that you can personally do to aid the university in obtaining its 
reactor and participating in this program will be greatly appreciated. 

With best personal regards. 

Very truly yours, 
Paut M. PETERSON, General Counsel. 


ARMOUR RESEARCH FOUNDATION OF 
ILLINOIS INSTITUTE OF TECHNOLOGY, 
Chicago, Ill., May 16, 1958. 
Fion. Cart T. DURHAM, 
House of Representatives, 
Washington, D. C. 

Dear Mr. DurHam: This letter is in response to a telephone conservation with 

Mr. D. Toll, counsel to the Joint Committee on Atomic Energy. We were not 
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aware of the hearing scheduled for May 8, 1958, and Mr. Toll kindly extended 
the date for submission of our comments to May 19, 1958. 

Our concern with the proposed amendment to the Indemnification Regulation, 
Part 140, is the minimum financial protection which reactor operators will be 
required to carry. We do not take issue with the desire of the Government to 
set a minimum insurance requirement sufficiently high to minimize its involve- 
ment in many small claims. Our objections, however, arise out of the prohibitive 
cost of the proposed $3 million minimum coverage requirement. 

We are presently paying a premium of $3,000 per year for $250,000 coverage. 
The estimated premium cost of $1 million would be $6,000 per year and for 
$3 million coverage, it is estimated at $10,000 per year. While these figures 
Inay not appear to be significant, it should be pointed out that it represents 
a cost three times greater than our standard third-party liability insurance. 
Of even more significance, in comparison of the rates, is that our standard liabil- 
ity policy covers our entire research operation of some 14 buildings and 345,000 
square feet of floor space which includes laboratories and equipment with con- 
siderably more potential accident exposure than the very tightly controlled 
reactor area. 

The operator of a research reactor faces economic problems in the same man- 
ner as other businesses and, in addition, there are many more expenses incurred 
as a result of safeguards to protect the general health and well-being of re- 
search personnel as well as the public at large. The initial investment is great 
and the continuing cost of health and property safeguarding increases the costs 
of research in this field above those of other scientific activities. 

During our initial evaluations as to the feasibility of including an atomic re- 
actor in our research activities, we included a factor for additional insurance 
premiums and arrived at the conclusion that private research in the field of 
atomic energy could be performed on an economical basis. We did not suspect, 
however, the extent of the insurance premiums with which we would be faced. 
These insurance premiums on top of the costs already indicated will so increase 
the cost of a research program as to deter many companies from undertaking 
this research. As a result, the development of atomic energy will suffer and the 
foundation is not in a financial position to support the cost of research. 

Since we are unable to obtain competitive quotes on nuclear insurance cover- 
age, we are not able to judge the legitimacy of the premium rates we have been 
quoted. We recognize the problems which the insurance industry faces in pro- 
viding coverage for this new field of nuclear energy, but we do question the basis 
on which the rates have been established. For example, we have been informed 
by the insurance industry that a 50 percent surcharge is placed on the first $1 
million worth of coverage for research reactors. The explanation for this sur- 
charge was that there was substantially greater public injury exposure than 
would be true for power reactors on the basis that many other people, students, 
employees, etc., would have immediate access to the reactor area. It was also 
suggested that research reactors would be less likely to use standard operating 
procedures. As you are well aware, the Atomic Energy Commission has ex- 
tremely rigid policies covering the operation of reactors whether they be for 
research or power and that any deviation from these procedures can result in im- 
mediate suspension of the operating permit. 

We have further pointed out to the insurance industry the additional safe- 
guards which the Atomic Energy Commission required before approving the 
placing of a reactor in an industrial area. The foundation spent further sums 
of money beyond the requirements of the Atomic Energy Commission to design 
and build into the reactor additional control and safeguard devices. Third- 
party exposure is reduced to an absolute minimum and our reactor is not used 
for student training or for experiments on reactors or reactor designs. The 
Armour reactor is simply another item of research laboratory equipment which 
provides a controlled source of radiation for research purposes. It is operated 
at all times by an Atomic Energy Commission licensed operator under the strict 
regulations and operating procedures approved by the Commission. 

In spite of the above, the insurance industry refuses to recognize that any 
difference exists in exposure risk between research reactors, training reactors, 
educational reactors, ete. 

It is felt that Congress, both in the law that has been passed and in the re- 
port of its investigations, recognized the problem of excessive insurance premiums 
and indicated that, where necessary, the Government indemnification would be 
set at a point where the research reactor operator could economically operate. 
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The foundation is not asking for a subsidy. With the exception of the mini- 
mum rental costs of the fuel for our reactor, we have supported the entire cost 
of constructing and operating the reactor out of our research activities. 

Based on the present cost of insurance, we feel that $250,000 minimum cover- 
age is sufficient, but we are prepared to go along with a $500,000 minimum 
figure. The premium for such coverage, while still high when compared wtih 
the premiums we pay for our normal liability insurance, is of a magnitude 
which can be supported as part of research program costs. 

We appreciate the opportunity to present our thoughts to you and will be 
happy to discuss the subject with you or members of your staff if you desire. We 
are very concerned with the effects that the proposed amendment could have on 
the further industrial development of the nuclear energy field. 

Very truly yours, 
W. M. Cousins, Jr., Asssitant Director. 


GENERAL ELEctTrRIC Co., 
May 16, 1958. 
Hon. Cart T. DuRHAM, 
Chairman, Joint Committee on Atomic Energy, 
Congress of the United States, Washington, D.C. 

DEAR CHAIRMAN DurRHAM: In an effort to simplify my comments on hearings 
before the Joint Committee on Atomic Energy concerning operations under sec- 
tions 5, 6, and 7 of Public Law 85-256, I have resorted to the following almost 
outline form. If any portions need clarification I would be only too happy to do so. 


GENERAL SUMMARY 


The indemnity situation appears to us as follows: 


1. Domestic—private ownership and most other licensed activities 


The Anderson-Price Act plus insurance has removed the principal roadblocks. 


2. Domestic—Government contract activities where licenses do not apply 


The Commission can indemnify under the new law, but, in the case of our 
principal contracts, has not yet taken action. 


8. Foreign—United States Government ownership 


I. e., naval vessels, maritime vessels, missiles which might go wrong, etc. 

We believe an appropriate Government agency should have the right and obli- 
gation to offer indemnity to cover all phases of a project, regardless of which 
agency finances a particular part of the work. Currently, 2 Government agencies 
and 2 contract sequencies are involved in a reactor for defense work. 


4. Foreign—private ownership 


We are anxious to obtain a solution but cannot recommend a preferred one 
now. 


5. Foreign—foreign government ownership 
This is a matter of contract negotiation with the government concerned. 
6. Weapons 


We believe that contractors, subcontractors, suppliers and all persons who 
may be liable should be indemnified for catastrophic liability arising out of errant 
missiles and other weapons, whether bearing nuclear warheads or not, without 
regard to the Government agency which financed the project. We are inclined 
to favor separate authority being given to the Department of Defense as being 
presently the most practical solution. At the same time we feel that eventually 
2 governmentwide indemnity arrangement with authority lodged in a single 
eppropriate agency may be required. Because missiles and weapons will be 
tested and used all over the world, it is particularly important that the foreign 
risk receive attention. 


7. Risk assessment 


Some parts of the Commission’s presentation may be taken to imply that risks 
and potential liability can be properly determined in advance. We believe that: 
(a) Risks. There still may be risks in many fields which in the present state 
of the art are by their nature unknown and not determinable by a Government 
official, however expert he may be in all nuclear matters. Much of industry’s 
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concern is over what we may not know and what we know, but which turns out 
to be not so. 

(b) Liability is determined by the courts. There is no guaranty whatever 
that a jury may not find negligence in a situation which most knowledgeable peo- 
ple before the fact would have considered prudently handled. 

(ec) Concrete evidence after the fact is likely to be unavailable in a major 
nuclear catastrophe. 


LICENSING 


We are proceeding on all domestic projects and operating our privately owned 
reactors under the insurance binder and temporary regulation of the Commis- 
sion as described by Mr. Price. We are in agreement with the Commission that 
more work remains to improve the situation, but we are assuming that both the 
insurance companies and the Commission will continue their constructive ap- 
proach to this matter until a workable basis is provided for the industry. 


CONTRACT MATTERS 


We are hopeful that the principles delineated by Mr. Diamond when we are 
given them in concrete form will meet our problems and those of our subeontrac- 
tors and suppliers in the ship, aircraft, and production programs, with respect to 
incidents within the United States. It is, of course, obvious that ships, defense 
equipment, ete. are not generally designed to be exclusively used in the United 
States. Hence many Government contracts must contain indemnity beyond the 
Anderson-Price Act, Public Law 85-256, which is limited to the domestic field. 

To date, in our principal prime contracts, we have not been offered any liability 
protection beyond that already contained. These contracts do not now protect 
our suppliers or subcontractors or, if a supplier was found liable and unable to 
meet its liability, the public. 


FOREIGN FIELD 


We are acutely aware of the lack of foreign liability protection and the fact 
that this is a major deterrent to nuclear progress abroad. We believe that the 
Commission can and is assisting in bringing the picture to the foreign govern- 
ments with whom they have the most direct contact. We have participated in 
the support of Harvard University’s study but believe that no easy or quick solu- 
tion will be found in such a study; rather it is likely to emphasize the need for 
time-consuming action on the part of foreign governments and the appropriate 
insurance companies. So far, on our work for foreign governments, protection 
has been extended. We have been unable to obtain liability protection and so 
firm up any contracts for privately owned reactors abroad. 


UNITED STATES FLAG MERCHANT SHIPS 


We assume that the ultimate objective of the current nuclear-powered mer- 
chant ship program is a privately owned United States flag nuclear-powered 
merchant fleet. Hence even though the first nuclear-powered merchant ships 
will be Government owned, we suggest that a pattern be established which will 


carry over to a privately owned United States flag nuclear merchant fleet operat- 
ing to foreign ports. 


Sincerely yours, 
F. K. McCune. 





CoMBUSTION ENGINEERING, INC., 
New York, N. Y., May 22, 1958. 
Hon. Cart DURHAM, 
Joint Committee on Atomic Energy, Senate Post Office, United States 
Congress, Washington, D.C. 


DEAR Mr. DurHAM: Combustion Engineering, Inc., is pleased to have the 
opportunity afforded it by the Joint Committee on Atomic Energy to submit a 
statement on the operations of the Price-Anderson indemnity law. In general, 
we believe that the law is being well administered, although we will be better 
able to tell after the Commission makes known its new contract provisions under 
section 170D. We believe that most of the remaining problems can be straight- 
ened out if the Commission will continue its recent policy of holding conferences 
with the industry in order to locate the areas of difficulty and to discuss solutions 
which may prove to be mutually satisfactory. 
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_At the moment, there are four major areas which we believe warrant discus- 
sion: 


1. Fuel element fabrication 


With the announcement of the Commission that it will let its existing prime 
contractors continue with the indemnity clauses they already have, if they so 
elect, and in addition let the prime contractors pass on to subcontractors the 
benefits of the Price-Anderson indemnity clause, the major stumbling block to 
subcontractors’ indemnities has been overcome. This kind of an indemnity will! 
probably give the subcontractors adequate protection against the liability arising 
out of a nuclear incident from the operation of the reactor. However, some 
subcontractors do work on their premises before the reactor is assembled and 
put into operation which inherently has an element of danger that is not covered 
by the indemnity agreement of the prime contractor. The fuel element fabrica- 
tors provide an outstanding example of this kind of operation. 

It was specifically at the request of the fuel element fabricators that the 
permissive authority of the Commission in both sections 170A and 170D was 
extended to include those who have the possibility of causing nuclear incidents 
because of the kind and amount of material that they have on hand. 

Combustion is a fuel element fabricator at its Windsor plant. The main safety 
worry of the Commission with respect to this activity has been to be sure 
that there will not be any accidental criticality at any time during the fuel 
element manufacture or the core assembly. Combustion has no quarrel with 
the announced basis on which the AEC is planning to investigate the need for 
applying the permissive authority. However, it would want the Commission 
to consider fuel fabricators as a special class and to receive their request for 
indemnity assistance in the same spirit in which sections 170A and 170D were 
amended by the Joint Committee. The Commission is undertaking a broad 
study to decide the basis on which this authority should be used generally. It is 
the belief of Combustion that there should be some indemnity protection afforded 
by the Commission pending the outcome of this study—which can be a time- 
consuming one. 


2. Navy contractors 


Combustion Engineering, as a fuel element fabricator, is a prime contractor 
of the AEC, under certain of its contracts, for the supply of completed core 
assemblies which will be used by the United States Navy. Apparently this type 
of operation may leave Combustion in between both the AEC fuel indemnity 
and the Department of Defense fuel indemnity with respect to its liability 
arising out of the eperation of the reactor for which the fuel elements are de- 
signed. There never will be an AEC indemnity agreement with the operator 
of the reactor for which such a fuel assembly is being manufactured since the 
operator of that reactor will be the United States Navy. Hence Combustion will 
not be protected by any AEC indemnity agreement. Likewise under the 
proposed Department of Defense bill, H. R. 11639, Combustion will not be pro- 
tected for public liability from the operation of the reactor as a contractor or 
n. lower tier contractor of the Navy. This is a very serious loophole in the 
protection afforded both the public and the companies since this kind of a nuclear 
incident, as both bills are drawn, will provide no protection to anyone, for a 
nuclear incident arising out of this situation. Indeed this may be a most serious 
loophole if, as we hear, the hazard of nuclear incidents is excluded from our 
general liability policy, and if there is no new nuclear insurance available t: 
cover this risk. 

38. The onsite-offsite problem 


The Joint Committee will remember the difficulties it had with those provisions 
of section 11U—the definition of “public liabilitv’—where the onsite and offsite 
property liability problem was resolved. The difficulty is that this problem was 
taken care of in the definition of public liability by a drafting technique which 
considered only the license operations where there was assumed to be private 
insurance available to cover the property. In an effort to arrive at an equitable 
solution to this situation, the Joint Committee failed to take into consideration 
the problems of a contract oneration where the propertv was all Government 
owned. The AKC can meet this problem adequately and has given some indi 
cation of so doing. However, it has not reached a final decision on this point 
yet. 
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4. International indemnity 


Apparently all who have examined the problems of indemnities in other 
nations have arrived at the conclusion that the best solution lies in an inter- 
national convention similar to the Warsaw convention for air travel. They 
also believe that the most logical agency to be used in solving this problem is 
the International Agency. Since the health of the United States atomic energy 
industry is going to depend in part on sales in other nations it is suggested that 
the United States put this item on the agenda of the International ‘gency as 
soon as possible. The studies on which this solution will depend ill take 
considerable time and international conventions are a very slow method of 
solution. Since this solution can be tied up with the International Agency’s 
health and safety operations, the Agency cannot start on this problem too 
soon. 

While there could be many more items where there are differences of opinion 
in the operations of the indemnity law we believe that these 4 are the main 
ones and that even for these 4 points the best solution will come about through 
the Commission’s continued series of public discussions with the industry mem- 
bers and other interested personnel. 

Thank you for affording us the privilege of submitting our views to you and 
your committee. 

Sincerely, 
A. J. Santry, Jr., Vice Chairman. 





UNIVERSITY OF MICHIGAN, 
MICHIGAN MEMORIAL-PHOENIX PROJECT, 
Ann Arbor, May 26, 1953. 
Hon. CARL T. DURHAM, 
Joint Committee on Atomic Energy, 
United States Capitol, Washington, D.C. 


DEAR Mr. DurHAM: Just this week our attention was called to the fact that 
your committee held a hearing on May 8&8 dealing with indemnity insurance for 
State educational institutions having or planning to have nuclear reactors. We 
are informed that your committee invited statements from interested schools, to 
he submitted by May 15. We regret very much that a communication error 
prevented us from submitting a statement by the deadline. We are submitting 
one, however, even though late, because we feel so strongly that something must 
be done to decrease substantially the amount of insurance coverage for research 
reactors tentatively proposed by the AEC. If the universities are to make the 
very substantial contribution they are capable of making over the next 5 or 10 
years, not to mention the longer period thereafter, $3 million must not be 
set as the minimum coverage. I believe that, once your committee and the 
AEC see fully the impact this high requirement will have on universities, the 
requirement will be lowered. 

Your committee and the AEC both have clearly indicated your appreciation 
of the importance of having educational institutions participate actively in the 
program. Not only has information been made available for planning and 
operating reactors, but funds have also been provided in several forms. Some 
funds are for research projects; some are in the form of waiver of charges for 
use of research reactor fuel elements; other funds are earmarked to make it 
possible for universities to have subcritical training reactors; Federal money 
is being made available to conduct advanced summer training courses at various 
universities, such as our own this summer; universities are being asked to carry 
out the supplementation of the atoms-for-peace program by conducting survey 
and training programs for countries with whom we have executed bilateral 
agreements under the Atomic Energy Act. 

Much more important is the long-range contribution that university nuclear 
training and research will make to the most rapid and imaginative development 
of nuclear energy, a development in which the United States must lead the way, 
if at all possible. The history of scientific progress clearly indicates that the 
most rapid advance is made when many different minds are free to work on the 
problems in their own way. Quite often the most important contributions are 
made in surroundings where there is not the demand for immediate production 
or the necessity of providing an immediate fair return on the investment. 
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We restate these principles only to emphasize our very firm conviction that 
the original decision made by your committee and the AEC to encourage and 
even solicit help from the country’s universities is not only sound; it is essential 
to the maximum development of the science of nuclear energy. 

We believe we can show that the cost of the proposed minimum insurance 
coverage of $3 million will almost stop university participation and thereby defeat 
the very program your committee and the AEC have established. This surely 
should not be done except for the most compelling reasons. We do not believe 
these reasons can be found. 

In the case of our own reactor, we are informed that $3 million of insurance 
would require a yearly premium of $24,000. This amounts to one-fifth of our 
annual operating budget, a prohibitive overhead charge. This sum would hire 
three full-time faculty members, many more on a part-time basis, or would pay 
for a great deal of faculty-supervised research. Our budget, however, is a great 
deal larger than that of most other universities in the nuclear-energy area and 
even considerably larger than any other we know of. One other school with a re- 
search reactor would find that one-half of its budget would be taken by such 
a premium. For those schools with smaller reactors, the insurance premium 
for $3 million would actually equal, if not exceed, the total budget for research. 
This means nuclear research and training with the most important tool there is, 
a reactor, would really be impossible for them. It might well be that only two 
schools now having or planning reactors could afford to operate them. We do 
not believe that a university facility should be rented out at high rates for com- 
mercial-type research projects from which costs of insurance could be re- 
covered. This method does not leave room for the free-ranging, imaginative 
research of the typical university faculty-supervised project. It seems best that 
the project be suggested by intellectual curiosity rather than by an immediate 
economic need. The most valuable university research work is of an entirely 
different nature than most industry-sponsored efforts, and educational and re- 
search reactors should not be held to the financial standards required of reactors 
operated for profit or by a profitmaking concern. University research and 
training serve a quite different and yet extremely important function. 

Admittedly, the present insurance rates are extremely high and, at best, 
hunches (and very conservative ones at that) as to what will be needed to build 
up reserves to meet a contingency that the Advisory Committee on Reactor 
Safety confidently believes will not happen, particularly for those reactors like 
ours which, at considerable expense, were put in tight shells to contain any 
radioactive material should an incident occur. The insurance companies state 
that after 5 years it may be feasible to return a substantial part of the high 
premiums, but they are so high that a very few universities, at best, could even 
think of paying them. The requirements should not be set so high that edu- 
cational institutions subsidize the insurance companies or stay out of the 
nuclear-energy area. Like it or not, most, and the best, of our engineers and 
scientists come from our universities. After 5 or 10 years of insurance ex- 
perience, premiums perhaps can be set at more realistic levels, but we cannot 
wait that long to get our university research and training programs underway. 
These men cannot be trained overnight. 

We strongly urge that your committee work with the AEC to the end that 
the AEC establish more realistic financial-protection requirements. May we 
suggest that there is nothing in the Atomic Energy Act, section 170, which 
requires the AEC to insist on waiver of immunity by either Federal or State 
agencies. The last sentence in 170 a. says, “The Commission may require, 
as a further condition * * *” that immunity be waived. The AEC would need 
to require this only if it were necessary to a demonstration of “ability to respond 
in damages for public liability * * *” (sec. 11 j.). If ability were shown 
otherwise, such as by liability insurance where the carrier agrees not to use the 
State’s immunity, waiver of immunity need not be made a “further condition.” 
In the alternative, it might be possible for the AEC to make research grants, 
not only of free use of reactor fuel elements, but of funds sufficient to cover the 
premiums for insurance coverage required by the AEC as financial protection. 
Perhaps it even would be possible for each university having a reactor to be- 
come a Federal Government contractor under the provisions of section 170 d., 
though this would seem needlessly complicated and, probably, quite undesirable 
from the standpoint of encouraging free-ranging, independent research. 

The much more desirable solution would be to set the insurance coverage at 
more realistic figures, much lower than $3 million for educational research 
reactors. The AEC has stated that they believe the minimum “may be too 
high for many research reactors.” We feel sure it is. Certainly, the statutory 
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standard directs the Commission, when setting financial-protection require- 
ments, to take into consideration (1) the cost of insurance (which now is 
extremely high and not flexible enough for different reactor installations), (2) 
the type, size, and location of the reactor (there is no credit given in the proposed 
AEC formula for having a reactor in a sealed building, such as we and MIT 
have built at considerable additional expense and as required by the ACRS), 
and (3) the nature and purpose of the licensed activity (which the legislative 
history clearly indicates was intended to allow the AEC to encourage research 
and educational reactors by setting lower insurance requirements). 

We believe that the AEC should set such requirements at a point low enough 
so as not to discourage or, perhaps, even prevent university participation. We 
at Michigan have been very successful in raising funds from our friends and 
alumni to support research in nuclear energy, but we do not believe we can sell 
them on subsidizing the insurance industry while it accumulates experience 
upon which to determine more realistic premium charges which are based more 
nearly on the real risks involved, with adequate allowance for variations in 
risks between reactors. The cost to the country is a substantial delay in pro- 
viding the educational and research foundation upon which the really complete 
development of nuclear energy and its assimilation into our society must be 
based. This work must not be limited to the Federal Government and a few 
companies who have million-dollar budgets for research. We cannot believe 
that the Joint Committee or the Commission wants this. 

The argument advanced by the AEC for setting the figure at $3 million is 
that this will avoid the nuisance to the AEC staff of handling small claims. We 
submit that this will not, in fact, constitute any real nuisance in the light of 
the announced intent of the AEC to work out an arrangement with the insurance 
companies to handle claims arising under the indemnity legislation . If experi- 
enced insurance-company staffs are used, then there is no real saving of effort 
and no saving of nuisance to the AEC by setting a high insurance coverage 
requirement. If an incident should occur under the tentative proposal, our in- 
surance adjusters would investigate and settle all claims. If the requirement 
were lowered substantially, all it would mean is that the same insurance- 
company adjusters would investigate and settle the claims, but as adjusters for 
the AEC under the $500 million liability program rather than for a university. 
The same expert investigators will be used, whether they work for the university 
or the AEC. If a serious incident occurs, the AEC staff will undoubtedly in- 
vestigate, regardless of whether the insurance coverage is by the university or 
the AEC, so that a high requirement will not save the AEC from any nuisance 
in this regard. 

Even if there were some administrative burden placed on the AEC (though 
we believe this will not be the case, or, at least, that it will be very slight), 
this is a small price to pay for broad participation by university teaching and 
research personnel in the nuclear-energy program. Three million dollars in 
damages is not a catastrophe when compared with $500 million, and amounts 
below that may seem only of nuisance value to Federal agencies with millions 
and billions in their budgets—but $24,000 in insurance premiums is a catastrophe 
to university nuclear-research efforts. We believe the administrative burden to 
the AEC of a much lower minimum is nonexistent or, at most, very slight—the 
alternative is emasculation of university nuclear-research programs. 

We appreciate this opportunity to present our views, because we feel very 
strongly about the matter. We would, of course, welcome an opportunity to 
sit down with the AEC personnel, as suggested by the staff report to your com- 
mittee, to discuss the best solution for the problem. In the meantime, we trust 
that all educational institutions will be treated alike and that, merely because 
Michigan can waive its immunity, it will not be required to undertake the ex- 
pense of insurance coverage. 

Sincerely yours, 
Ratpwo A, Sawyer, Director. 


UNITED STATES SENATE, 
Washington, D.C., May 26, 1958. 
Hon. CLINTON ANDERSON, 
Vice Chairman, Joint Committee on Atomic Energy, 
United States Senate. 


Dear CxLintT: Attached hereto is a letter from the Oklahoma State University, 
Stillwater, Okla., relative to its indemnification responsibilities and its consti- 
tutional immunity from tort liability. 
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I would appreciate very much the committee’s giving this matter full considera- 
tion, and would hope that any rules of the Atomic Energy Commission in con- 
nection with this matter may be waived in view of the constitutional provisions 
governing the operation of the Oklahoma State University. 

I need not tell you of the fine facilities which we have at this college in Okla- 
homa, and the desire of the State and the president of our school to participate 
in any atomic-energy program for which they are qualified. 

Your assistance in this matter will be greatly appreciated. 

With kindest personal regards, I am, 

Sincerely yours, 
Ros’r S. Kerr. 


OKLAHOMA STATE UNIVERSITY, 
OFFICE OF THE PRESIDENT, 
Stillwater, May 22, 1958. 
Hion. Ropert S. Kerr, 
United States Senator, Senate Office Building, 
Washington, D.C. 

DEAR SENATOR KERR: We have been advised that the Joint Committee on 
Atomic Energy in a hearing held in Washington on May 8, invited interested edu- 
cational institutions to file any statements that they might desire to make con- 
cerning indemnification responsibilities of State agencies having constitutional 
immunity from tort liability. 

As you are aware, Oklahoma State University, as a publicly supported institu- 
tion of the State of Oklahoma, and a part of the State of Oklahoma, has complete 
immunity from all tort liability, including public liability. The institution has 
no authority in law to waive such immunity and the attorney general of Okla- 
homa has held that it does not have authority to purchase public liability in- 
surance. The basis for the opinion of the attorney general is, in brief, that since 
public liability insurance indemnifies only against liability fixed by law, and the 
law of our State affirmatively declares that there is no such liability, then the 
institution would be receiving no value for its moneys paid in premiums for such 
public liability policies. 

Our university holds a license from the Atomic Energy Commission to possess 
and operate a 0.1-watt training reactor. The likelihood of the State of Oklahoma 
modifying its constitution to waive immunity to liability and to permit the Okla- 
homa State University to purchase liability insurance is, as you know, extremely 
remote. We have therefore written to Mr. Carl T. Durham, chairman of the 
Joint Committee on Atomic Energy, to request of his committee its consideration 
of the indemnification requirements for operation of reactors and to give careful 
consideration to the unusual liability status of State agencies, particularly educa- 
tional institutions, and to recommend to the Congress legislation which would 
permit them to operate low-power reactors for training and research purposes. 

The need for trained personnel in the area of atomic energy has been recognized 
by the Joint Committee on Atomic Energy. It would appear inconsistent with 
this intention of the committee to essentially contravene this program of training 
by excluding a group of institutions who cannot qualify with respect to liability 
insurance. 

Anything you can do to help us in this situation will be greatly appreciated. 
If we may furnish you with additional information, we should be glad to do so. 

Our commencement will be held on Sunday evening, and we expect to graduate 
some 1,700. We should be happy to have you with us on this occasion but realize 
that your busy schedule will probably prevent your leaving Washington. When- 
ever the opportunity presents itself, we should be delighted to have you return 
to our campus for a visit. 

With kindest personal regards, I am 

Sincerely yours, 
Oviver S. WILLHAM, President. 


Texas AGRICULTURAL AND MECHANICAL COLLEGE SYSTEM, 
College Station, Texr., May 80, 1958. 
Hon. Cart T. DuRHAM, 
Chairman, Joint Committee on Atomic Energy, 
United States Capitol, Washington, D. C. 
DEAR Mr. DuRHAM: We have been advised that the Senate-House Joint Com- 
mittee on Atomic Energy held a hearing on May 8, 1958, and at that time re- 
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ceived from the Atomic Energy Commission a Statement of the Atomic Energy 
Commission concerning Indemnification Against Public Liability in the Atomic 
Energy Industry. 

The AEC has concluded that the Commission may not under Public Law 
85-256 waive the requirements of financial protection with respect to State 
agencies. 

The Agricultural and Mechanical College of Texas, an institution of higher 
learning and an agency of the State of Texas, is by State law immuned from 
tort liability. The college cannot waive such immunity nor does it have au- 
thority to purchase liability insurance. 

The college now operates a training reactor in its instructional program and 
the college will seek within the next few months a construction permit for a 
research reactor. These facilities are essential for the instructional and re- 
search program of the students and staff of the Agricultural and Mechanical 
College of Texas. Under Public Law 85-256 and the AEC’s interpretations, 
the college ultimately will have to surrender its license and forego its teaching 
and research work in nuclear energy, thus losing the benefit of its investment 
and it will deny to the students and staff essential facilities in nuclear research 
and teaching. The AEC proposes that State laws be amended to authorize 
State-supported institutions of higher learning to waive immunity and to pur- 
chase liability insurance. 

It is highly improbable that the Legislature of Texas will enact legislation 
authorizing the State-supported institutions of higher learning to assume such 
liability or to purchase liability insurance. Such action would be a radical 
reversal of policy existing over a long period of years. 

We urge all concerned to take immediate action to remove the requirements 
concerning financial protection as it relates to State-supported institutions of 
higher learning. If this action cannot be made by regulation or order of the 
Atomic Energy Commission, it is then recommended that Public Law 85-256 
be amended to except therein State-supported institutions of higher learning 
from the financial requirement provisions of the law. 

As pointed out above, this is a matter of great urgence to us since we now 
have a training reactor in operation and plan within the near future to seek 
a permit for the construction of a research reactor. 

Sincerely yours, 
M. T’. HarRIneton, President. 


THE UNIVERSITY OF TEXAS, 
OFFICE OF THE PRESIDENT, 


Austin, June 8, 1958. 
Hon. Cart T. DURHAM, 


Chairman, Joint Committee on Atomic Energy, 
United States Capitol, Washington, D. C. 

DEAR Mr. DuRHAM: In order that the University of Texas may continue its 
research and training contributions in the field of nuclear science it is essential 
that Atomie Energy Commission licensing regulations recognize our inability to 
change requirements of the Texas State Constitution and statutes which leave 
us without power to waive immunity, execute indemnity contracts and procure 
liability insurance. 

The board of regents of the University of Texas authorizes me to urge that 
necessary steps be taken to permit issuance of licenses to State colleges and 
universities for research and training nuclear reactors within the conditions 
imposed by their governmental status. We are eager to continue our eentribu- 
tions to the national welfare through educational and research activities, and 
anything your committee can do to remove impediments imposed by conditions 
we are powerless to meet will be appreciated. 

Sincerely yours, 
LOGAN WItson, President. 


(Whereupon, at 3:20 p. m., the committee adjourned subject to the 
call of the Chair.) 
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WEDNESDAY, JULY 9, 1958 


CONGRESS OF THE UNITED STATES, 
SUBCOMMITTEE ON ResEARCH AND DEVELOPMENT, 
Jomnt COMMITTEE ON AToMIC ENEREY, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10 a. m., in room 1302, 
New House Office Building, Hon. Melvin Price (chairman of the sub- 
committee), presiding. 

Present: Representatives Price and Van Zandt. 

Also present: David R. Toll, staff counsel, Joint Committee on 
Atomic Energy. 

Representative Pricer. The subcominittee will come to order. 

The Subcommittee on Research and Development is meeting this 
morning to consider certain bills to amend the Atomic Energy Act 
of 1954, as amended, to provide indemnity protection to State univer- 
sity research reactor operators, and also with respect to the nuclear 
ship Savannah, the nuclear-powered merchant ship. 

H. R. 13190 is a bill which I introduced on tae 27, 1958, to add a 
new subsection k to section 170 of the Atomic Energy Act providing 
that the Commission shall exempt nonprofit education institutions un- 
der certain circumstances from the normal requirement of providing 
“financial protection”—or private insurance—before obtaining the 
benefits of the act. 

On June 30, 1958, Congressman Rogers of Texas and Congressman 
Moulder, of Missouri, introduced identical bills, H. R. 13222 and H. R. 


St had had 


13219, respectively, and Congressman Matthews, of Florida, has in- 
troduced H. R. 13321. 

The possible necessity for these bills grew out of a public hearing 
held by the Joint Committee on Atomic "Ener gy on May 8, 1958. At 
that hearing the Joint Committee received testimony from represent - 
atives of the Atomic Energy Commission concerning the operations 
of Public Law 85-256, the AEC ae Act which Senator An- 
derson and I cosponsored last yea 

One of the problems discussed ei ing the hearings was that certain 
State universities are unable to comply with the provisions of the act, 
as interpreted by the AEC, that a licensee must obtain a certain amount 

of “financial protection’ ’ before obtaining the benefits of the Govern- 
ment indemnity. 

Since this might operate to deter State universities from participat- 
ing in this field, I introduced a bill which I hoped would accomplish 
the objective of allowing the State universities to participate in the 
atomic energy research program and extend to the universities and 
the public the protection of the act. 
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This morning we are privileged to hear from Congressman Walter 
Rogers, and Congressman Billy ead of Florida, the sponsors of 
identical bills, H. R. 13222 and H. R. 13321, and also from Mr. Paul 
Peterson, general counsel of the University of Missouri. 

Following brief statements by each of these gentlemen, it is my 
intention to ask the AEC representatives who are present for any com- 
ments which they might care to make, technical or otherwise, con- 
cerning the proposed ‘pills and the matters brought out during the 
hearing. 

Thereafter, we shall proceed to H. R. 13309, the bill to provide in 
demnity protection with respect to the nuclear ship Savannah, the 
nuclear powered merchant ship, and I will have another short state- 
ment to make at that time concerning the purpose and intent of that 
bill. 

The first witness this morning will be our distinguished colleague 
from Texas, Mr. Rogers. 


STATEMENT OF HON. WALTER ROGERS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF TEXAS 


Representative Rocers. Thank you, Mr. Chairman. 

Representative Price. We are glad to have you before the subcom- 
mittee, Mr. Rogers. 

Representative Rogers. Thank you, sir. 

Mr. Chairman, I have a brief statement and with your permission 
I will read it and make any supplemental remarks that the committee 
might want. 

Mr. Chairman and members of the committee, I appear in support 
of H. R. 13190 by the Honorable Melvin Price, of Illinois. I have 
introduced an identical bill, to wit, H. R. 13222. 

The measure before the committee is designed to solve a problem 
that has arisen in connection with the requirements as set forth in 
section 170 of the Atomic Energy Act of 1954, as amended by Public 
Law 85-256, which was approved on September 21, 1957. 

The said section 170 is styled in the act as “Indemnification and 
limitation of liability.” It concerns the licenses authorized to be 
issued pursuant to section 104a or 104c of the Atomic Energy Act 
of 1954. 

It was the opinion of the Division of Licensing and Regulations of 
the Atomic Energy Commission that the said section 170 referred to 
under the popular name title, “Price- Anderson Act,” that the Commis- 
sion was directed to require waiver of tort immunity, the execution of 
indemnity agreements, and the purchase of liability insurance by 
State universities before licenses to operate a nuclear reactor could 
be issued. 

Such construction of the act resulted in a denial to many State 
universities of the opportunity of acquiring a license to participate 
in a program in which such universities could make measurable con- 
tributions because of the particular facilities with which many of 
them are equipped. 

The Atomic Energy Commission did not directly deny a license to 
a university in the instances referred to, but they may as well have 
done so because the State universities, under the Constitution and 
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statutes of many States, could not meet the requirements of section 
170 as interpreted by the Atomic Energy Commission. 

In my State, the State of Texas, one of the obstacles would be article 
3, section 50, of the State constitution, which reads as follows: 

The legislature shall have no power to give or to lend, or to authorize the 
giving or lending, of the credit of the State in aid of, or to any person, associa- 
tion or corporation, whether municipal or other, or to pledge the credit of the 
State in any many whatsoever, for the payment of the liabilities, present or 


prospective, of any individual, association of individuals, municipal or other 
corporations whatsoever. 


To repeal this section of the constitution or to amend the constitu- 


tion in order to accommodate State universities, would pose a very 
Serious problem. 

In the first place, it would be practically impossible to accomplish 
such a result: and, in the second place, if such a result could be accom- 
plished, it would open a Pandora’s box of trouble and confusion with 
relation to other arms, divisions, departments, or agenc ies of the State. 

It is my feeling that the approval of H. R. 1 3190 by this honorable 
committee would serve a most beneficial purpose, 

| apologize for the brevity of this statement because I appreciate 
the seriousness of the problem, but I have presumed the knowledge 
that L know the committee has on this particular subject and I see 
ho reason to go Into many details that have already been aired before 
Vou. 

Representative Price. Mr. Rogers, while your statement may be 
brief, you have hit the point necessary to bri ing out the justification of 
the propos sed legisl: ation. ‘The committee is grateful to you for your 
iiterest and we are particularly grateful for: your assistance in help- 
ing to work up the proper legislation to deal with this matter. 

There are some 10 or 12 State universities who are affected in the 
same manner. I think your statement hit the point, indicating the 
obstacles which would force the State universities out of the reactor 
operation business for valuable research purposes unless legislative 
action Is taken, 

Thank you very much. 

Representative Rogers. Thank you very much, gentlemen. 

Representative Price. The next witness will be the Honorable D. R. 
Matthews, of Florida, who has also discussed this matter with the 


committee on several occasions and is a cosponsor of this legislation. 
Mr. Matthews. 


STATEMENT OF HON. D. R. MATTHEWS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF FLORIDA 


Representative Marrnews. Mr. Chairman, first of all please let me 
thank you for this privilege of appearing and to say that I purloined 
the chairman’s wonderful bill. I copied it word for word and comma 
for comma and introduced my own bill, H. R. 13321, which is the 
identical legislation as I have said that ‘the distinguished chairman 
has introduced. 

Mr. Chairman, my home city is in Gainesville, Fla., and in Gaines- 
ville we have the U niversity of Florida. 

Representative Price. I might say, Mr. Matthews, that the Uni- 
versity of Florida has been very active in this atomic energy program. 
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Representative Matrnews. Thank you, sir. 

Mr. Chairman, the president of the University of Florida is Dr. J. 
Wayne Reitz, and if I may quote briefly from his letter I believe it 
will give the committee the problem we have at the University of 
Florida. 

Dr. Reitz stated that the University of Florida has under construc- 
tion a 10-kilowatt nuclear training reactor. Then he went on to out- 
line to me the details of the Code of Federal Regulations as spelled out 
by the Atomic Energy Commission. 

He pointed out that in trying to follow the requirements as spelled 
out by the Atomic Energy Commission, the University of Florida 
has found that it is impossible to do it under present requirements 
because the university is not in a position to show proof of immunity 
from public lability for both the reactor and fuel element fabricators. 

After consultation with the attorney general of Florida, President 
Reitz was advised that suits against the State of Florida are barred 
by the immunity of the sovereign unless they are specifically author- 
ized by statute. There is no Florida statute which waives the im- 
munity of the board of control which is the controlling agency of the 
University of Florida asa State agency. 

The board of contro] does not have authority to waive immunity in 
the absence of statutory authority. The board of control does not 
have authority to purchase liability insurance without specific statu- 
tory authority which it does not have. So the University of Florida 
is barred by law and then by what I fear would be the excessive cost 
of the insurance from complying with the regulations of the Atomic 
Energy Commission. 

Therefore, Mr. Chairman, it was for that reason that I become inter- 
ested in this very important legislation, and I sincerely hope that it 
is reported by the committee and is acted on favorably by the House 
because I think it is must legislation that will enable our State in- 
stitutions to carry out their part in this great atomic development 
program. 

Representative Pricer. Thank you very much for your fine state- 
ment and for your cooperation and help. 

Representative Marrnews. Thank you, sir. 

Representative Price. The next witness will be Mr. Peterson, gen- 
eral counsel of the University of Missouri. 


STATEMENT OF PAUL PETERSON, GENERAL COUNSEL, UNIVERSITY 
OF MISSOURI 


Mr. Prererson. For the record, may I introduce myself as Paul M. 
Peterson, general counsel for the curators of the University of Mis 
souri, which is the legal entity of the University of Missouri. I am 
not sure that I can help the committee much with my statement here 
because I have heretofore filed a statement at the meting of May 8, 
in which T trid to set out fully the position of the University of Mis- 
souri and the numerous other universities which are in a like situation. 

Representative Price. IT understand, Mr. Peterson, you made a very 
fine statement on that occasion before the committee. 

Mr. Perrrson. Thank you, sir, I did want to avail myself of this 
opportunity, not because of the help I might give to the committee, 
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but to express to you the thanks and appreciation of the board of 
curators of the University of Missouri for the prompt action and the 
attitude that has been taken on our plea in this matter. 

In this respect I also represent 23 other universities of 18 States 
with which we have been cooperating. On their behalf I also express 
to you and to all the members of Congress who have taken an interest 
in this matter and to AKC our appreciation and thanks. 

Representative Price. Do we have a list of those universities that 
you represent ¢ 

Mr. Pererson. I am not sure that they have been filed for the record. 
In the original statement I only listed those in our own association. 
We are now in correspondence with universities from Maine to Texas 
and California. 

Representative Price. Are all the universities affected under exist- 
ing law in the same manner? 

Mr. Pererson. Almost. Missouri is in the most critical position in 
that we have in hand $186,000 which was granted to us by the AEC, 
£150,000 of which was earmarked for the purchase of a reactor. 

On the strength of that grant, we went before our legislature when 
money was hard to obtain for our university and obtained a grant of 
£50,000 for the construction of a building in which to place the reactor. 
The board has made arr: angements for a considerably larger sum of 

money to complete the program. 

After obtaining our grants, we then found we were met with three 
unsurmountable obstacles in obtaining the reactor. I find that those 
same obstacles are facing the other 23 universities, and I am sure there 
are more universities in the county in a like position. 

First, we are an instrumentality of the State and, therefore, we are 
immune from tort lability. We cannot wave that immunity from 
tort liability. Under our constitution and our laws we cannot indem- 
nify others. The present law, as you well know, provides for in- 
demnification. 

Lastly, we cannot, and it has been so ruled several times in Missouri, 
purchase liability insurance. So you see we are absolutely prevented 
from using this money. 

Representative Price. I think the suggestion has been made—not a 
formal suggestion—in trying to arrive ‘at a solution to this, that it 
could be solved by amendment of the Federal act or by action on the 
part of the States themselves. 

What is your comment with regard to that matter ? 

Mr. Pererson. That I w: anted to speak about. In Chicago at the 
meeting of the Central Association of Colleges and Universities which 
I attended on the 5th before the meeting here on the 8th, some word 
had come to us that amendment to State laws would be expected. 

I think the AEC presented this at the meeting here on the 8th as 
their solution. Without exception the representatives of these 23 
universities have said that it is impossible to obtain an amendment 
of their constitution or their law. 

Speaking for my own university and the board, they do not feel 
that they are justified in asking for amendment of the constitution, 
which would be required, and “for the amendment of certain State 
laws necessary to accomplish this purpose. We are sure such amend- 
ment would be defeated. 
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As you know, I come from the Midwest, and when you talk to those 
people about waiving the tort immunity of the university and sub- 
jecting its assets and educational funds for this use, gentlemen, they 
just will not listen. 

The same feeling came from each and every one of the represen- 
tatives of other universities with whom I have corresponded. We 
have had numerous letters back and forth relating to the proposition. 
I reported to them on the hearing here on May 8, and each one has 
replied that there is no hope of obtaining relief through State action. 

Representative Price. Usually it is not a simple matter to amend a 
State constitution. 

Mr. Prrerson. It would take 2 to 4 years to amend the constitu- 
tion of Missouri. 

Representative Price. Could you do it by referendum as we do in 
Illinois? 

Mr. Prrerson. We could, but it is almost impossible to get the 
required number of signatures to submit an amendment to the con- 
stitution, and I do not believe we could obtain the necessary support. 

If you have a very popular question and enough workers and 
youn interested in it, you can amend the constitution by referendum. 

think it is true in any of the States, Mr. Chairman, that there would 
not be sufficient interest to obtain the required amendment. 

Another thing, time is an important element for all of us. There 
are about three different existing situations. First, in our case, we 
have the money and we are going to lose it—we are going to lose it, 
gentlemen, unless this law can be passed in this session. We will lose 
the AEC in January, and we will lose the State appropriation in 
June, if we cannot expend the money prior to that time. We are in 
that critical situation. 

There are three or four other universities which have applications 
in for a grant from the AEC. They have gone no further. Utah 
told me that they just might as well go home and return the check. 
Being from Missouri, I said they had to show me that Congress would 
not hear us before Missouri would return the money. 

One or two universities can purchase insurance. Most of them have 
tort exemption and cannot waive it, so they are all faced with that 
situation. 'The men who were most worried at our meeting were those 
from universities who already have a reactor in operation and yet, if 
they cannot qualify under this law—and they cannot as it is written— 
they will have to give it up. 

So to each and every one of these schools, these amendments in the 
Federal law are vital. 

May I compliment the committee and Mr. Toll, for I think you have 
covered completely our request and made it possible for these educa- 
tional institutions to serve the Government. 

We were proud in Missouri that we were going to be one of the 
first to join in this program and then we were confronted with this 
law. May I say at Missouri we have a man who contributed to the 
Nautilus, we have two other men who are outstanding in their field 
and it is true that most everyone of these institutions have able scien- 
tists in this field. If, by this law, the Government is to be denied the 
services of these people, it would seem to be a shame, and I am sure it 
was not so intended. The promptness of your action indicates that 
the Government does feel that this amendment is needed. 
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I think that these schools are all faced, with some obstacle so that 
each and every one of them will be denied the privilege of operating 
a reactor. It would seem a great shame if they are not to get reactors. 

I attended the meeting on May 8 where the feeling was expressed 
that the States would want to contribute to this program, and would 
want to amend their laws. When you get back home you find a dif- 
ferent feeling because the States feel that they are carrying a major 
portion of the burden here. 

The University of Missouri from limited funds is putting up a 
substantial sum to put this program in operation. We will furnish 
the scientists, we will furnish the operation cost, and all of the ex- 
penses that go with it and that will not be a small amount, I am sure, 
and it will continue from year to year. The States feel that those 
contributing to this program are doing their share. 

This I think would react against trying to get an amendment in the 
States. 

I do want to impress upon you the importance of prompt action 
not only to us in Missouri for we are in the most critical situation, but 
to those other universities which are making applications or are in 
the process of making applications for reactors. 

May I say that we have outstanding an invitation for bids, and we 
will accept bids on the reactor on the 15th. The bids are being held 
subject to our being able to qualify to get a reactor. If this law can be 
passed at this session, we will, as soon as it is possible, be able to give our 
contract and start the building of a reactor, and we will at the earliest 
possible moment be engaged in the program of education, which I 
personally feel is so valuable to all of us. 

If, on the other hand, the legislation is delayed, I suppose that we 
will lose our funds. Utah and others will have to return their funds, 
and there will be a considerable setback, as I see it, to a very important 
program of the Federal Government. 

If I may indulge upon your time a minute more, to me this is a 
wonderful example of the greatness of our country and our Govern- 
ment. It is one thing to idealize and say that we have a great govern- 
ment where the people can be heard, but when a midwestern State 
university can come to you and present its problem and you listen to 
us and you consider it, and you put in the effort that has been put in 
this project annd come out within a few short weeks—only since 
April, when I presented this to AEKC—come out with legislation which 
will remove the obstacle from our way, I think it is a great exempli- 
fication of what our Government should be and is. 

I know we in Missouri appreciate it, and I know the other colleges 
appreciate it. I think your committee and the AEC are entitled to 
our appreciation. 

Representative Prick. Thank you. We hope this legislation will 
accomplish the purpose in mind and we hope that we will be able to 
secure the approval of this legislation in this session of Congress. I 
think we can agree on the language necessary to accomplish this and 
if it is possible the approval of the Congress. 

Mr. Pererson. You have raised a question there. May I have a 
minute more ? 

Representative Pricer. Yes, sir. 
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Mr. Pererson. I thought I would not mention this because Mr. Toll 
and I had discussed the matter; that is, as to whether the wording of 
the legislation accomplishes what we want. 

Personally, I think it accomplishes everything we want. It meets 
the three problems we had; that is, the waiver of tort immunity which 
we could not do, the indemnification agreement which we could not 
enter into, and the purchase of private insurance. But this question 
was raised not primarily by me—and maybe I am a little brazen in 
suggesting it because I am not an expert in drafting legislation—the 
bill provides and I refer to the second paragraph, with respect to any 
license issued pursuant to section 104 a or 104 ¢ for the conducting 
of educational activities, and so forth. 

The question has been raised as to whether there should be an in- 
sertion following 104 ¢ of these words, so that it would read: 

With respect to any license issued pursuant to section 104 a or 104 ¢ and to any 
construction permit issued under section 185. 

The reason I call your attention to this wording is that section 170 
provides, each license issued under section 103 or 104 and each con- 
struction license issued under section 185 shall, and so forth. 

I think under the conditions and consideration of this matter that 
most anyone would hold that we are not required to give indemnifica- 
tion for the construction license. But being a lawyer, when someone 
questions it, I realize someone else might, and some administrative 
official might be bothered. 

The thought came to me, and I am not urging it, if you should think 
it needs that clarification, in my opinion it would be worthwhile. 

Representative Price. The committee will give consideration to that 
suggestion. 

Mr. Torx. Mr. Peterson, as you mentioned, we discussed this and 
for the record I think it might be good to point out that the last 
sentence in section 185 of the act reads as follows: 

For all other purposes of this Act, a construction permit is deemed to be : 
license. 

Therefore, in other sections of the act where the word “license” is 
used, it is intended to cover also a construction permit. 

However, as we discussed the matter, in section 170a reference is 
made particularly to construction permits issued under section 185 
and therefore, it might help as a matter of clarification to spell out 
in this new section 170k that it would also cover construction permits 
under section 185. 

As the chairman indicated, this could be brought to the attention 
of the committee and for purposes of clarification the additional lan- 
guage might be added if the committee thought it desirable. 

Mr. Pererson. I agree with you fully, Mr. Toll. Probably I should 
not have raised it, but since it is a matter of clarification and being 
a lawyer, I did feel justified in calling it to your attention. I cer- 
tainly think under a reasonable construction the act as written would 
accomplish what we want. 

I think some administrative official might raise a question. For 
that reason the clarification would possibly be desirable, although not 
necessary. 

Representative Price. It is a point well raised and one we will give 
consideration to before we act on the legislation. 
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Representative Van Zanpr. Mr. Peterson, what States are you 
speaking for ? 

Mr. Pererson. I am not sure I can remember all of them. Utah, 
Wyoming, Oregon, North Carolina, Florida, Texas, Oklahoma, 
Kansas, Colorado, Michigan, Ohio, Arkansas, California. There are 
18 of them, I believe, sir. 

Representative Van ZAnpr. There are 23 universities 

Mr. Pererson. Yes, sir. 

Representative Van Zanpr. How many of those universities have 
a research reactor today 4 

Mr. Pererson. I could not tell you, sir. I think probably 5 or 6. 
One of them has one under construction. North Carolina is one. 

Representative Van Zanpr. North Carolina, I think, was the first 
university. 

Mr. Pererson. Are there five initial universities, Mr. Toll? I be- 
lieve there are five initial universities which had been under opera- 
tion at the time the amendment was adopted. 

Mr. Tox. I believe, so, sir. 

Representative Van Zanpr. There are 18 universities that either 
have —— for one or have one under construction ¢ 

. Pererson. Yes, sir. There are two, I believe, Mr. Van Zandt, 
eine h have qualified under the present law because they were able to 
provide the commercial insurance. There is some question as to 
whether they are in full compliance or whether the university has not 
overstepped the State law in executing the papers they were required 
to execute. 

I believe that Ohio State is very much interested in it. 

Representative Van Zanvr. I understand that you have filed for a 
license. 

Mr. Prererson. No, sir. Our application is ready. It has been held 
up. After talking to the AEC it was determined that we were not 
in 2 position to file for a license because we could not qualify and we 
ure waiting for the legislation. 

The license, 1 might say, is practically complete if we are in posi- 
tion to file. 

Representative Van Zanpr. Mr. Peterson, are you in a position to 
Say that the responsibility that must be assumed is a responsibility 
of the several States, but because of the problem that you are con- 
fronted with in amending the constitution of the State and the amend- 
ment of the existing laws of the several States, prohibits you meeting 
that requirement ¢ 

Mr. Prererson. Certainly I can say that as to Missouri. We are 
absolutely prohibited by our constitution and our State law in com- 
plying with the present requirements of the Atomic Energy Act. I 
know that is true in a number of other States. 

I can also say that in my personal opinion—and that opinion is 
based upon conferences with numerous people, people interested in 
politics, legislators, and others in the State—that it would be impos- 
sible for us to amend our constitution. 

I have the same report from the representatives of all the other 
schools—that they have no hope of ever amending their constitutions. 
I also know that it would take from 2 to 4 years to amend our own 
law so as to comply. By that time, Mr. Van Zandt, we would be away 
behind in this research. 
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_Representative Van Zanpr. In a few words, it is a State respon- 
sibility but circumstances just prohibit the States from assuming the 
responsibility. 

Mr. Pererson. That is right. I am sure if it was in our power we 
would have our license today. It is not in our power and it is not in 
our power to place ourselves in a position to qualify. That is why 
we have come to you and asked for your aid. 

The response has been tremendous from the other States. You 
might be surprised as to the number of representatives of Congress 
from States other than mine expressing interest in this legislation 
also some of those letters advised that they feel in their own States, 
it is not possible for them to acquire a reactor unless the Federal law 
can be amended. 

Representative Van Zanpr. That is all, Mr. Chairman. 

Representative Price. Thank you very much, Mr. Peterson. 

Mr. Pererson. Thank you, again. 

(Subsequent to the hearing, a letter dated July 3, 1958, was for- 
warded to the Joint Committee by Representative Morgan M. Moul- 
der, from Paul M. Peterson, general counsel, University of Missouri, 
and is hereby made a part of the record.) 

(The letter referred to follows :) 


UNIVERSITY OF MISSOURI, 
Columbia, July 3, 1958. 


In re atomic energy law and regulations relating to indemnity as they affect 
State educational institutions. 


Hon. Morgan M. Mounper, 
House Office Building, 
Washington, D.C. 


LeAR Morcan: Thanks so much for yours of July 1 enclosing a copy of the 
bill you have introduced to amend the Atomic Energy Act of 1954. 

IT am sure that this bill covers all desired by the schools and that educational 
atomic reactors will now be made available to Missouri and the other univer- 
sities. 


Your keen interest and work and efforts in having this legislation introduced 
is truly appreciated by the university, and I want to also add my personal thanks 
for your cooperation and keeping me informed of the progress of the matter. 

I will be glad to see you when you get back in Missouri after the session. 

Sincerely, 
Paut M. Peterson, General Counsel. 

Representative Price. The next witness will be Mr. Harold L. Price 
of the Atomic Energy Commission. 


STATEMENT OF HAROLD L. PRICE, DIRECTOR, DIVISION OF 
LICENSING AND REGULATION, ATOMIC ENERGY COMMISSION 


Mr. Price. Mr. Chairman, my name is Harold L. Price. I am Di- 
rector of the Division of Licensing and Regulation of the Atomic 
Energy Commission. 

Mr. Chairman, perhaps I ought to first say that we do not as yet 
have a Budget Bureau position with respect to this legislation. Sub- 
ject to that qualification I would be most happy to answer any ques- 
tions the committee may have. ; 

There are a few very minor comments of a technical nature that I 
at an appropriate time might make about the bill. ‘ ; 

With the committee’s permission, I might briefly bring the commit- 
tee up to date on the status of this problem. 
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Representative Pricer. Would you state first whether the Commis- 
sion 1s in agreement with the overall objective of this legislation ? 

Mr. Price. I want to be sure I answer this question the way I ought 
to. 

Mr. Chairman, the Commission has recommended legislation to ac- 
complish the purposes of this bill to the Bureau of the Budget and 
we do not have a position. 

Representative Price. Is it in any way similar to the legislation 
here under consideration ? 

Mr. Price. Yes; it would carry out the same purposes as this. 
There is one technical matter that I would like to mention, a minor 
omission, that is not covered here, but otherwise there is no substan- 
tial difference. 

Representative Pricer. Could you mention that omission now ? 

[ would like Mr. Van Zandt to hear this because he must leave 
shortly for another committee assignment. 

Mr. Price. Yes. The bill as drafted covers only reactors. Of course, 
that is the only place that the problem now exists. 

However, under the authority of the Price-Anderson Act, the Com- 
mission has discretion to apply the indemnity requirements with re- 
spect to materials licenses. 

We have not done that vet, but this is under study and it is possible 
that we might. I do not know whether this w ould be a problem for 
the States, but just in case they would be involved in any laboratory 
facilities that might come under such a program, I merely suggest 
that the committee consider broadening it to cover any licenses that 
the Commission may put under the indemnity program. I do not re- 

gard it as terribly important because right now certainly the only 
problem relates to reactors. This is just a matter of minor technical 
wording. 

Representative Van Zanpr. Is it not true at the moment, Mr. Price, 
that we do have educational institutions with laboratories handling 
hot materials? 

Mr. Price. Yes; but the indemnity program has not been put into 
effect with respect to them, What I am saying is that if the Commis- 
sion should some time in the future apply the indemnity requirements 
to the license of special nuclear materials or isotopes, it would be nice 
to have those licenses covered for the benefit of these universities. 

Representative Van Zanpr. Do I understand the Commission would 
recommend that we write into this bill the necessary language to 
cover educational institutions and laboratories where hot materials 
are used ? 

Mr. Price. With respect to the drafting of this bill, we would urge 
the committee to consider adding language that would allow us to 
cover those cases. 

Representative Price. In other words, you are considering the full 
problem. 

Mr. Price. While you are taking care of the problem, take care of 
the full problem. That is all it amounts to. 

Representative Price. Do you have any further statement you 
would like to make ? 

Mr. Price. There is one other minor matter, In section 3 on page 
2 of the bill, there is a reference to immunity from public liability 
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because the licensee is a State agency. Some of these immune institu- 
tions may be municipally owned. 

I would just say for the record that we would understand this 
reference to a State agency to cover the political subdivisions. 

Representative Price. It is a matter of clarifying what a State 
agency Is. 

“Mr. Price. That would be our interpretation. 

Representative Pricr. That could possibly be covered in the report 
of the committee. 

Mr. Price. I have no further statement to make, Mr. Chairman. 

Representative Price. I would like to ask you whether the provi- 
sions of the bill should be extended to nonprofit research institutions. 
T am thinking now of an institution such as the Armour Research 
Institution or the Battelle Institute. 

Mr. Price. I should think it should be limited to the nonprofit 
educational institutions as you have it here. 

Representative Price. Do you think either one of these institutions 
in any way might be construed to come under such classification as a 
nonprofit educational institution ? 

Mr. Price. We wou'd interpret the bill as it is now written to ex- 
clude such nonprofit industrial research organizations as you men- 
tioned. 

We would confine it to the educational institutions. 

Representative Price. Mr. Toll ? 

Mr. Toit. Do you know whether the Armour Institute, for example, 
would qualify under this? They have some connection with the Tli- 
nois Institute of Technology, I believe. I do not know whether that 
reactor is operated in part for educational purposes or not. It might 
be desirable to check, or maybe you know, whether they could qualify 
under this bill as it is now drawn. 

Mr. Price. I have assumed not. I do understand there is some 
connection between Armour and the University. However, it is my 
understanding that the reactor is used to do industrial research for 
commercial and industrial companies for pay. 

T am sure we had thought that this bill would not cover such 
operations, and I think we believe it should not. 

Representative Pricer. Mr. Van Zandt. 

Representative Van Zanpt. I understand, Mr. Price, that two 
educational institutions filed applications and met all the qualifica- 
tions and the applications have been approved. 

What are ~—, two institutions ? 

Mr. Price. I do not know what two. I have a whole rundown 
T could give you in a minute or two. 

Under the present program four State universities have furnished 
liability ‘nsurance. In other words, they had the power to waive the 
immunity. They are the University of California, the University of 
Delaware, the U niversity of Michigan, and Colorado State U niversity. 

There is one other one—the University of Akron, which is a 
municipal university. 

There are four additional State universities holding licenses. They 
are operating the reactor, but they do not have authority to waive 
the immunity and have not furnished proof of financial protection. 
We have not yet enforced the provision. 








OPERATION OF AEC INDEMNITY ACT 107 


We have been waiting for a solution of this. 

These four are North Carolina State College, the Agricultural and 
Mechanical College of Texas, the University of Utah, and Oklahoma 
State University. 

One university, the University of Florida, has a construction permit, 
and they have advised that they are unable to waive the immunity 
and you heard that from the Ganmnetame this morning. The Uni- 
versity of Missouri, which is planning to apply for a license, as you 
heard, has advised it is immune from tort li: ability. 

Ever since the Price-Anderson Act was passed, we have attempted 
to find out whether we could get the waiver and how practical it was 
from these State agencies. We have worked with the Council of 
State Governments, with the atomic energy committee of the Na- 
tional Association of Attorneys General. We have met with that 
committee twice. The last time was just last month in Chicago. 

I think it comes down to substantially this. Except for a handful 
of States, there is no existing authority in the States for agencies to 
Walve Immunity. 

Representative Van Zanpr. What are the handful of States? 

Mr. Price. The four I mentioned. Perhaps New York is one. 
There are 4, 5, or 6, or something like that. 

Representative Van Zanpr. I notice the absence of Pennsylvania. 

Mr. Price. Penn State has a reactor. They cannot waive immunity. 

Representative Van Zanpr. That is the State of Pennsylvania can- 
not waive the immunity ¢ 

Mr. Price. The university cannot. There is no existing authority. 
It would take either an act of the legislature or a constitutional amend- 
ment; I do not know which. 

Penn State University, I believe, has informed us that they do have 
authority to buy li: ibility insurance, but it would not be any use to the 
public in case the university was the one that was otherwise liable, 
because they cannot w aive the immunity. 

The U niversity of Virginia has a construction permit. I believe 
they cannot waive. 

I understand that the National Association of Attorneys General, 
based on this study, passed a resolution in June—I have not seen it— 
asking that Federal legislation be enacted to deal with this matter. I 
think those gentlemen feel, as some of the witnesses have already 
said, that it is just impracticable to try to solve this in 48 different 
States. What it means is, except for the handful of States I mentioned, 
at least State legislation. In a few States, I do not know how many, 
there are probably State constitutional difficulties which would mean 
if it is left to the States to solve this problem, in those States there 
would have to be amendments to the State constitutions. 

It looks pretty impractical to try to get action in that manner. 

Representative Van Zanpr. Going back to Penn State University, 
as I understand, they can buy and have bought insurance. 

Mr. Pricer. I do not know whether they bought it or not. I believe 
they have. I know they were negotiating for it. 

They can buy insurance but they cannot waive their immunity. All 


that does is to protect the public in case somebody other than the State 
is liable. 
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Representative Van Zanpr. Penn State University is faced with the 
State problem that the University of Missouri is faced with, and that 
is the laws of the State. 

Mr. Price. Yes. Except for these 4 or 5 that I mentioned, they are 
all faced with the same problem. 

As I previously stated, we have not refused to issue any licenses 
and we have not closed any reactors down. We are letting them 
operate on the theory we have a reasonable time to find a solution to 
this problem. 

Representative Van Zanpr. Therefore, unless this bill is written 
into law, sooner or later the Commission will be placed in a position 
of having to revoke their license. 

Mr. Price. Unless this is written, or unless the State can find a way, 
we have to come to the conclusion that we cannot forever postpone 
enforcing the Price-Anderson Act. We would have to close them 
down. 

Representative Price. I think that is the point at issue. We have 
to meet the problem. If we do not meet the problem, the States will 
have to go out of the program. 

This is one field where we have a fine relationship between Federal 
and State groups, and I think we ought to do everything we possibly 
can to encourage that relationship. 

Thank you very much. 

Mr. Price. Thank you, sir. 

Representative Price. That will complete the testimony on H. R. 
13190. 

Without objection, H. R. 13190 will be reported to the next meeting 
of the full committee. 


H. R. 13309 


Representative Price. The committee will now take up for con- 
sideration H. R. 13309, a bill concerning indemnity protection for 
the nuclear ship Savannah. 

I would like to make a brief statement for the record on this pro- 
posal. I would also like to receive any comments from the AEC this 
morning concerning this bill to provide indemnity protection with 
respect to the nuclear ship Savannah, the nuclear powered merchant 
ship now under construction. 

On March 3, 1958, the Joint Committee received from the Senate 
Interstate and Foreign Commerce Committee a bill, S. 3106, to amend 
section 716, of the Merchant Marine Act, as amended, to provide 
indemnity protection with respect to the nuclear-powered merchant 
ship. 

Inasmuch as the Atomic Energy Act of 1954 includes in section 170 
extensive provisions concerning indemnity protection for nuclear 
incidents, the Joint Committee on Atomic Energy felt that it should 
consider an extension of section 170 of the Atomie Energy Act as 
well as the provisions of S. 3106. Accordingly, the Joint Committee 
requested the Commission to submit such proposed language to amend 
the Atomic Energy Act, and I would like to insert in the record at 
this point, copies of correspondence between the Joint Committee and 
the Commission on this subject. 
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(The documents referred to follow :) 


JOINT COMMITTEE ON ATOMIC ENERGY, 
CONGRESS OF THE UNITED STATES, 
March 26, 1958. 
Mr. Lewis L. Strauss, 
Chairman, United States Atomic Energy Commission, 
Washington, D. C. 


Drak Mr. Strauss: As you know, S. 3106, a bill to provide indemnity protec- 
tion in respect to the nuclear-powered merchant ship, has been reported out by 
the Senate Committee on Interstate and Foreign Commerce, and referred to the 
Joint Committee on Atomic Energy. 

Originally, the Joint Committee scheduled a hearing on March 6, 1958, con- 
cerning problems of indemnity of the nuclear-powered merchant ship. At the 
request of the Commission, this hearing has been postponed twice, and is now 
scheduled for next Tuesday, April 1, 1958, at 10 a. m. 

It is requested that the Commission testify at this hearing concerning the 
necessity, if any, in the opinion of the Commission, for legislation to provide 
such indemnity. It is requested that the Commission comment on 8. 3106, and 
also submit language to amend the Atomic Energy Act of 1954 to provide such 
indemnity. 

Sincerely yours, 
CarkL T. DuRHAM, Chairman. 


Unitep States ATOMIC ENERGY COMMISSION, 
Washington, D. C., March 28, 1958. 
Hon. Cart T. DURHAM, 
Chairman, Joint Committee on Atomic Energy, 
Congress of the United States. 


DEAR Mr. DuRHAM: I have your letter of March 26, 1958, in which you request 
the Commission to testify on April 1, 1958, at a hearing before the Joint Com- 
mittee on S. 3106, a bill to provide indemnity protection in respect to the nuclear- 
powered merchant ship, Savannah. You also request that we submit language 
at that time to amend the Atomic Energy Act of 1954 to provide such indemnity. 

In discussions with your staff on March 26, we pointed out some of the prob- 
lems which we have encountered that would make it most difficult to meet your 
April 1 date. Under the circumstances, we understand that you are agreeable 
to the postponing of the hearing until after the Easter recess. Your willingness 
to do this is very much appreciated. 

Sincerely yours, 
Lewis L. Strauss, Chairman. 





JOINT COMMITTEE ON ATOMIC ENERGY, 
CONGRESS OF THE UNITED STATES, 
April 18, 1958. 
Mr. K. E. FIevps, 
General Manager, United States Atomic Energy Commission, 
Washington, D. C. 


Dear Mr. Frenps: The Joint Committee on Atomic Energy has received an 
inquiry from the Senate Committee on Interstate and Foreign Commerce con- 
cerning action taken on S. 3106, a bill to provide indemnity protection in respect 
to the nuclear-powered merchant ship. As you know, the Joint Committee staff 
contacted the AEC staff as soon as 8. 3106 was referred to the Joint Committee 
by the Senate Commerce Committee, and established the date for a hearing. At 
the request of the Commission, this hearing was postponed twice and by letter 
dated March 26, 1958, Chairman Durham informed Mr. Strauss that the hear- 
ing had been scheduled for Tuesday, April 1, 1958, at 10 a. m. 

By reply letter dated March 28, 1958, Mr. Strauss informed Mr. Durham that 
the Commission requested that the hearings be postponed until after the Easter 
recess. 

As you know, the Joint Committee has requested the Commission to submit 
language to amend the Atomic Energy Act of 1954 to provide such indemnity 
protection along the lines of the Price-Anderson indemnity amendment of last 
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year. The Joint Committee wishes to consider both this approach and the 
approach of 8. 3106. 


It would be appreciated if the Commission could submit such proposed lan- 
guage at an early date, in order that a hearing may be scheduled. 

I am sending a copy of this letter to the staff of the Senate Committee on 
Interstate and Foreign Commerce. 

Sincerely yours, 
JAMES T. RAMEY, Eaeecutive Director. 

Representative Price. On July 7, 1958, not having yet received a 
proposed bill from the Atomic Energy Commission, as requested, I 
introduced H. R. 18309. This bill would, I hope, provide the neces- 
sary indemnity and limitation of liability, but the indemnity outside 
the United States for the ship would be only in the maximum amount 
of $50 million rather than $500 million, as the figure now carried in 
the Indemnity Act itself. 

I understand that Mr. Eason will represent the Commission this 
morning with Mr. Richard Godwin, Chief of the Maritime Branch 
of the Division of Reactor Development. 

I would like to ask that you provide any comments that you might 
care to make on this proposal. 


STATEMENT OF CHARLES EASON, OFFICE OF GENERAL COUNSEL, 
ATOMIC ENERGY COMMISSION 


Mr. Eason. I am Charles Eason of the Office of General Counsel 
of the Atomic Energy Commission. Mr. Godwin would like to make 
a short statement at this time before we discuss the bill. 

Representative Price. Will you proceed, Mr. Godwin ¢ 


STATEMENT OF RICHARD GODWIN, CHIEF, MARITIME BRANCH, 


DIVISION OF REACTOR DEVELOPMENT, ATOMIC ENERGY COM- 
MISSION 


Mr. Gopwin. Mr. Chairman and members of the committee, the 
Atomic Energy Commission welcomes the opportunity to appear be- 
fore this committee today to comment on H. R. 13309, a bill to provide | 
indemnity for the nuclear-powered merchant ship nuclear ship Savan- 
nah. | 
As the committee is aware, the Atomic Energy Commission, together 
with the Maritime Administration, is engaged in the development and 
construction of the first nuclear-powered merchant ship, nuclear shi 
Savannah, as authorized under Public Law 848. Our schedule calls 
for launching this vessel in May of 1959 with startup and test opera- 
tion to occur early in 1960. 
In contracting for the construction of the nuclear ship Savannah, 
we have found that adequate authority is available under the Price- 
Anderson legislation to provide indemnity to third parties in the 
design, development, construction, and territorial test operation of 
the nuclear ship Savannah. In the case of the contract for the con- 
struction of the ship, the Government has agreed not to operate the 
ship outside the territorial limits of the United States until the com- 
pany has been indemnified against third party liability for a nuclear 
incident occurring on the open sea or in foreign waters. 
On February 26, 1958, in testifying before the Senate Interstate 
and Foreign Commerce Committee on S. 3106, a bill to amend section 
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716 of the Merchant Marine Act of 1936, as amended, it was pointed 
out that two avenues of approach to the extra territorial indemnity 
against third-party claims arising out of a nuclear incident appeared 
to be available. One was the proposed legislation S. 3106, in which 
the indemnity question associated with the nuclear ship Savannah 
would be handled as an interim measure by providing to the Secretary 
of Commerce adequate authority to indemnify against nuclear in- 
cidents. 

The second alternative was to amend the Atomic Energy Act of 
1954 as proposed in H. R. 13309 to give the Atomic Energy Act extra- 
territorial effect exclusively for the nuclear ship Savannah. The 
present law does not provide for the indemnification of licensees or 
contractors of the United States for nuclear incidents occurring out- 
side the United States. 

It is the Commission’s view that there is no objection to modify- 
ing the Atomic Energy Act as proposed in H. R. 13309. However, 
the legislation as proposed in S. 3106, with certain technical amend- 
ments which have been discussed with the Department of Commerce, 
would be preferable since the Department of Commerce will direct the 
foreign operation of the nuclear ship Savannah, and thus it would be 
more appropriate to give that Department the authority to idemnify 
those who may be liable for incidents occurring outside the United 
States. 

Even though the proposed operation of the nuclear ship Savannah 
is 2 years away, it is important to recognize the need for immediate 
legislation to permit the planning for the operation of the nuclear 
ship Savannah in foreign territorial waters. Initial informal] discus- 
sions with certain foreign governments lead to the conclusion that an 
understanding of the position of the United States with respect to the 
financial protection to be extended to foreign nationals will be a pre- 
requisite to any agreement for the entry of the Savannah into foreign 
ports. 

Several aspects of H. R. 13309 will require close scrutiny. For ex- 
ample, the limitation of indemnification to $50 million is open to ques- 
tion as it may be insufficient to meet the requirements of the contrac- 
tors and equipment suppliers for the nuclear ship Savannah. Fur- 
ther, there is a question as to the practicality of the United States uni- 
laterally setting a limit of liability at $50 million for nuclear incidents 
occurring outside the territorial jurisdiction of the United States, 
since foreign courts will not necessarily be guided by this limitation. 

It must be recognized that mdemnification for the nuclear ship 
Savannah enters new areas of law and requires the detail understand- 
ing of the precedents and practices in the admiralty and marine field. 
Consequently, we are not in a position today to comment on legisla- 
tion aimed at the longer term aspects of nuclear ships in foreign serv- 
ice, either Government or privately owned. Studies are, however, 
underway which are investigating the third-party liability problem 
on the high seas and on foreign waters. These studies will require 
considerable further research before any firm decision can be reached 
as to how to best protect the public and at the same time encourage 
the development of privately owned atomic-powered vessels. 

Mr. Price, that concludes my prepared statement. 

We will be very happy, to the extent that we are able, to answer 
any questions you have. 











112 OPERATION OF AEC INDEMNITY ACT 


Representative Price. With respect to the limitation of liability, 
the $50 million figure, you will recall that during the consideration of 
the Price-Anderson Act, the committee gave very serious considera- 
tion to the matter of limitation of liability ; 

Originally, the idea advanced was that there would be no limita- 
tion, such as you have in Senate bill 3106. 

After careful study and consideration, the committee decided that 
Congress would not buy the unlimited indemnification. That was the 
reason we finally arrived at the figure of $500 million. That covered 
the field. That covered every reactor you could think of that was in 
existence or will be in existence. 

I might say that we are legislating specifically here for a specifically 
known reactor. That is why the top figure of $50 million was put 
on it. We were not thinking of the whole field. It was limited to just 
one known reactor. 

Do you have any comment to make? 

Mr. Gopwrn. Yes. I think our particular comment with respect 
to the $50 million revolved around the fact that while we understand 
this particular reactor as contrasted to others will operate in a num- 
ber of environments—it will operate on the high seas and in various 
ports of the world under various kinds of conditions—so, on one hand 
we had a variety of reactors in known conditions, we now have a 
single reactor which we understand very well in a number of situa- 
tions which we cannot describe completely at the present time. 1 
think that is basically our position. 

In addition, since we ae just had the opportunity to see this 
bill, we have not explored this completely with our suppliers to see 
whether or not they would be satisfied with this particular limitation. 

Representative Price. Mr. Toll? 

Mr. Tort. Mr. Godwin, have the British been studying this prob- 
lem of the operation of nuclear merchant ships in foreign ports, and 
os arrived at a tentative total liability figure ? 

Mr. Gopwrn. We have discussed with the British represent: utives 
very informally the method by which we would handle the nuclear 
ship Savannah, and they have in turn expressed their feeling that 
they would be obliged to live under the present ceiling which is : about 
3 million pounds, as I understand it. 

Consequently, everything we have heard from them is very in- 
formal and preliminary. 

You asked the question, Are they studying it? The answer is 
“Yes.” As we understand it, the limitation would be about 3 million 
pounds. 

Mr. Totu. That would be less than $10 million. 

Mr. Gopwrin. Less than $15 million. 

Mr. Tori. Was it 3 million or 5 million pounds? 

Mr. Gopwin. I am not positive. It is either three or five. 

Representative Price. With respect to the administration of the 
act, in this case by the Department of Commerce and the Maritime 
Commission or the Atomic Energy Commission, has the Atomic 
Energy Commission even in this brief period of the existence of this 
legislation, accumulated any special knowledge as a result of this 
long study on the matter of indemnification of these reactors? Have 
they started to build the nucleus of an organization that is more 
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familiar with the handling of such matters so that they would be in 
a better position to handle the entire problem of indemnification in- 
volved in nuclear reactors? 

Mr. Gopwin. If I understand your question correctly, I would say 
the answer is “Yes.” The Atomic Energy Commission has been sug- 
gesting the problems associated with the reactor portion of the ship 
or the reactors themselves. But at the present time we have just 
gotten into the study of nuclear reactors as they are applied to ships. 
In other words, in a number of maritime situations in this area, the 
AEC is not as well equipped as the Maritime Administration is. 

The answer to your question, however, is that the AEC has been 
studying and has a great deal raore knowledge in this area than prob- 
ably any other agency. 

Representative Price. It may not be wise at this early stage of this 
indemnification matter to start sprinkling this problem through vari- 
ous departments. It might be better to hold it where it is for a while 
until you get better answers on the uses in various capacities of re- 
actors. 

Mr. Gopwrn. I think we are faced with the real problem as to 
whether or not a nuclear ship is another ship or another reactor. 

The atomic-energy program is not a clear-cut situation, certainly 
not with the first ship. 

Representative Price. I think you stated you have not had much 
opportunity to study the language of this bill. 

I was going to ask you to comment on the language of the bill as to 
the objective and then whether or not you think the language of the 
bill would meet the objective. 

Have you had any recommendations for any change in language? 
I realize you have not had much opportunity to go over the language 
and you probably have not reached that point. 

Mr. Gopwin. I might ask Mr. Eason to answer that. 

Mr. Eason. Mr. Price, I think it is fair to state that we have been 
studying this problem ever since we first testified before the Senate 
Interstate and Foreign Commerce Committee, and we also have been 
giving some thought to the problem as a result of the Joint Commit- 
tee’s request that we come up here at some time with comments on S. 
3106, and also with a proposed amendment to the Atomic Energy 
Act, which would accomplish generally the same purposes. 

So, while some of the words are different, I think that we have had 
an opportunity to review your proposal. 

Speaking personally, it is my opinion that it will accomplish the ob- 
jectives that are being sought here. 

I have one comment that I could make. I feel that perhaps in sec- 
tion 2, subparagraph (m) would not be necessary if we were amending 
the Atomic Energy Act. 

I believe section 261 would take care of our authorization problem. 

Section 261, as you know provides in fact that— 

There are hereby authorized to be appropriated such sums as may be necessary 
and appropriate to carry out the provisions and purposes of this Act, except— 
and the two exceptions have no particular concern here. 

Representative Price. From a quick consideration of that, I prob- 
ably agree with you. 
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Mr. Eason. The only other comment I have relates to the amount 
of the indemnity, the $500 million versus $50 million, which is really 
more substantive than a matter of form, and we have already given 
you our position on that. 

We have, I might also add, had numerous discussions with the De- 
partment of Commerce and others interested in this problem, and 
there is nothing in your bill which would be objectionable. In our 
opinion it would accomplish the intended purposes. 

Representative Price. What is the urgency of this legislation at this 
time ¢ 

Mr. Eason. I could speak to that, but I think Mr. Godwin is closer 
to the problem and can speak with more authority. 

Mr. Gopwin. I think the urgency revolves around two primary 
areas. The first one, of course, is the real need to work up operating 
ground rules and international understanding with the nations to 
which we expect to bring the Savannah. This has to be done well in 
advance for a number of reasons: 

One, of course, is to find out whether the design of the Savannah 
is adequate to satisfy the standards; as a matter of fact, explore their 
standards. In most cases, these countries have not set standards 
because this is the first real need they have had to explore the situation. 
It is really necessary to initiate discussions at a very early date. 

Ideally, we should have started 6 months ago to permit them to get 
their house in order. While people are discussing building nuclear 
ships around the world, much of the work that is going forward is 
either in the discussion stage or in the paper-design stage, and they 
have not faced up to the operating problems associated with these 
ships. 

The Savannah will, hopefully, go into service in mid-1960, I think 
we would desire, if the ship worked well, to bring it to foreign ports 
at the earliest practical time. 

Representative Price. The Savannah will be the only nuclear- 
powered merchant ship that we have in the offing before mid-1960. 

Mr. Gopwin. That is correct. 

Representative Price. We are thinking of others. For instance, 
the tanker. 

Mr. Gopwin. Yes. 

Representative Price. Do you have any comment with regard to 
the desirability of the tanker project ? 

Mr. Gopwrn. In this particular instance, the Atomic Energy Com- 
mission and the Maritime Administration have been studying what 
would be the second logical approach to commercial propulsion. 

After completing 2 years of study, it was determined that a boiling 
water reactor installed in a merchant vessel had the greatest potential 
to achieve economic nuclear propulsion. This would be the first kind 
to be put into ship service. 

We had hoped to use existing hulls to minimize the cost. Prelim- 
inary studies were originated on a T-5 tanker in Mississippi, a rather 
large tanker of 22.500 tons, and it was determined that the boiling 
water reactor could be installed on the T-5. This proposal was rec- 
ommended both by the Atomic Energy Commission and the Maritime 
Administration to be initiated as far as the detail design was con- 
cerned in fiscal year 1959. 
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However, the Bureau of the Budget, in weighing this particular 
project against other projects, turned it down. 

Representative Price. At what point in this program has the reactor 
project reached in the tanker ? 

Mr. Gopwin. I beg your pardon ? 

Representative Price. Do you have any previous funds allocated 
for work on the reactor on the T-5 tanker ? 

Mr. Gopwin. We have had design and development funds. 

Representative Price. You have no funds approved by the Bureau 
of the Budget for the construction of the reactor itself. 

Mr. Gopwin. That is correct 

Representative Price. What is the status of the Maritime Adminis- 
tration end of the problem ? 

Mr. Gopwin. The status of the Maritime Administration in the 
project ? 

Representative Price. Yes. 

Mr. Gopwin. The status of the Maritime Administration is essen- 
tially this: Initially it was planned to fund the T-5 in a pattern 
similar to the Savannah, in which the Atomic Energy Commission 
would essentially provide for the funding of the reactor portion of 
the project and the Maritime Administration would provide for the 
funding for the remaining portion of the ship; that is, some of the 
machinery and the hull. 

The Bureau of the Budget desired that projects of this type be 
handled as a unit. In other words, we consider a nuclear ship as an 
entity, and the agency sponsoring it would just file it. through the 
processes of Congress. This is what happened in March of this year. 

The Atomic Energy Commission agreed to have the Maritime Ad- 
ministration fund for the total project, with the understanding that 
funds would be transferred into the AEC at the appropriate time to 
have the AEC carry on its normal work. 

The Maritime Administration then did make a strong recommen- 
dation that work be initiated at an early date on the T—5, to assure 
continuity of our program and to get an economic ship into service 
before 1965. 

As I say, at that time, when this was turned around and the project 
was recommended through the Department of Commerce, it was intro- 
duced into the Bureau of the Budget and weighed against the other 
projects and rejected. 

Representative Pricer. Was the Savannah considered as a unit or 
was it considered that the nuclear reactor would be handled by the 
AEC and the hull by the Maritime Administration ? 

Mr. Gopwtn. It was not considered as a unit as far as funding was 
concerned. The AEC was given money for the reactor and propulsion 
equipment. 

The Maritime Administration was given funds for the remaining 
portions of the plant, plus the training of the crew and the shore 
facilities. 

Representative Price. The House approved a bill recently for an 
icebreaker. 

Mr. Gopwin. Yes. 

Representative Price. Will that be considered as a unit ? 

Mr. Gopwtn. No; that followed the funding pattern of the nuclear 
ship Savannah, in which the funds were provided for the Department 
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of the Treasury for the conventional portions of the ship and the 
funds provided to the AEC for the propulsion equipment. There 
were no funds; it was authorization for a project very similar to the 
Savannah. 

Mr. Torx. Mr. Godwin, does the Maritime Administration now have 
funds for the hull of the T—5 as a conventional ship ? 

Mr. Gopwin. Yes. Let me put it this way. It was initially planned 
to launch the T-—5 as a conventional ship in February 1958. ‘This was 
postponed until we had completed preliminary design of a nuclear 
version. 

The Maritime Administration had enough funds to complete the 
conventional ship. In recommending the total project, the Maritime 
Administration indicated to the Bureau of the Bu get that sufficient 
funds were available from existing moneys to complete the total 
project. This includes the reactor portion also. 

Mr. Tou. So that you now have the funds to build it as a conven- 
tional ship, but would additional funds be required for a nuclear 
ship ¢ 

Mr. Gopwin. There are sufficient funds in the Maritime Adminis- 
tration’s available money now to complete it as a nuclear ship also. 
They will divert this money from other pending projects. 

Mr. Tout. They do not have authority to expend it for that purpose ? 

Mr. Gopwrn. That is correct. 

Mr. Toit. How much additional funds are required to make it a 
nuclear-powered ship ? 

Mr. Gopwrn. Are you talking about hardware only, to get the 
project going and completed ? ‘Our present figures indicate it will 
run between 8 and 9 million dollars. This includes conversion of the 
ship as well as provision of a nuclear plant. It depends on how much 
conversion you desire to do. In other words, how many modifications 
to the superstructure you desire to build in. 

Mr. Tot. The committee previously received testimony at a pub- 
lic hearing that there was an item of $7 million originally requested 
by the Commission for a reactor for a nuclear-powered oil tanker. 
Would that $7 million figure still be considered sufficient for the re- 
actor portion of the work? 

Mr. Gopwtn. That is right. At that time the project was submit- 
ter as a split project. The $9 million I speak of is the ship portion, 
too. The $7 million is a realistic figure for the nuclear portion of the 
ship. 

Representative Price. Does this mean that when this project goes 
to the Bureau of the Budget, it will be a Maritime Administration 
project exclusively ? 

Mr. Gopwrn. It has gone back as a Maritime Administration 
project. 

Representative Price. The $7 million is also a Maritime Adminis- 
tration item ? 

Mr. Gopwin. That is correct. 

Xepresentative Prick. You say it has gone back ? 

Mr. Gopwin. Yes. 

Representative Pricer. For a supplemental approval ? 

Mr. Gopwin. For approval to use the available funds. 

Representative Price. Does the Commission have the $7 million 
available ? 
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Mr. Gopwin. The Maritime Administration has the $7 million avail- 
able from existing money. They have indicated they have it from 
other ship construction ag They have requested approval from 
the Bureau of the Budget to divert these funds. 

Representative Price. You have a different type reactor in the 
tanker ? 

Mr. Gopwin. That is correct. 

Representative Pricr. Will you have another different type of re- 
actor for the icebreaker as against the Savannah and the tanker? Will 
you come down to a third different type of reactor in the icebreaker ? 

Mr. Gopwin. This has not really been decided because the ice- 
breaker itself has not really been described as far as the size or the 
horsepower is concerned. 

Let me say this: The work done the tanker would broaden the pos- 
sibilities as far as the reactor types best suited for that purpose are 
concerned. 

Any work that would be done would be available and in hand to 
apply to a ship such as an icebreaker. It also depends on how soon 
one would want an icebreaker. 

If we were given 3 years, you would be pretty much tied down 
to existing types for the ones you have a fairly good understanding of. 

Mr. Toru. It has not yet been authorized by the Bureau of the 


Budget or the Maritime Administration as a nuclear-powered ship. 
Is that correct ? 


Mr. Gopwin. The T-5? 

Mr. Tou. Yes. Unless something is done, as now planned it will 
be a conventional type of ship. 

Mr. Gopwtn. That is right. This week Ingalls was told to go 
ahead and install conventional equipment. 

Mr. Totu. Regardless of which agency has overall charge, if it 
were to be a nuclear-powered ship, if the Maritime Administration 
had overall charge, they would still transfer funds to the Atomic 
Energy Commission ; is that correct ? 

Mr. Gopwin. Yes. 

Mr. Toru. Therefore, if funds could be made available directly to 
the Commission to get along with this job, it would be, in effect, the 
same. You would have the same effect as if it were to proceed under 
the Maritime Administration ? 

Mr. Gopwin. That is right. All that has happened is that we con- 
sider this as another ship and the propulsion plant happens to be 
nuclear, and since the AEC is responsible for that, we buy the nuclear 
plant from the AEC. 

The project would go along in an identical way either way. 

Representative Price. Under the new plan, the propulsion part 
ootin just part of the ship? 

Mr. Gopwin. Yes. 

Mr. Toru. This is the first time that a boiling water reactor would 
be used for nuclear propulsion. Would it be a prototype? 

Mr. Gopwrn. That is right. We know other nations are consider- 
ing this type but we feel we certainly have, by far, the greatest store 
of knowledge on this particular subject. 

We have 3 or 4 years’ lead on competitiors with the United States 
merchant marine on this particular system. 








118 OPERATION OF AEC INDEMNITY ACT 


Representative Pricr. Do you have any further comments to make? 
Mr. Eason. No, sir. 


Mr. Gopwin. No, sir. 

Representative Prick. Thank you very much, gentlemen. 

The committee will stand adjourned. 

(Whereupon, at 11:35 a. m., Wednesday, July 9, 1958, the committee 
adjourned, to reconvene Thursday, July 17, 1958, at 2 p. m.) 
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THURSDAY, JULY 17, 1958 


CoNnGRESS OF THE UNITED STATES, 
SUBCOMMITTEE ON RESEARCH AND DEVELOPMENT, 
Jornt ComMiITtreE oN Atomic ENERGY, 
Washington, D. C. 

The committee met, pursuant to call, at 2 p. m., in room 429, 
Qld House Office Building, Representative Melvin Price (chairman 
of the subcommittee), presiding. 

Present: Representatives Melvin Price and Van Zandt. 

Also present: James T. Ramey, executive director, and David R. 
Toll, statf counsel, Joint Committee on Atomic Energy. 

Representative Price. The subcommittee will be in order. The 
Subcommittee on Research and Development of the Joint Committee 
on Atomic Energy is meeting this afternoon to continue testimony on 
various bills now pending before the Joint Committee. 

The first of these bills is H. R. 13190 (and companion bill S. 4069), 
a bill to provide that the Commission may exempt nonprofit educa- 
tional institutions from the normal requirement of providing financial 
protection under the AEC Indemnity Act. 

Testimony was received concerning this bill at a public hearing 
last Wednesday, July 9, 1958. 

No further witnesses have requested to appear on this bill, but sev- 
eral statements have been received for the record, which without 
objection will be inserted in the record at this point. 

(The documents referred to follow :) 


UNIVERSITY OF MICHIGAN, 
MICHIGAN MEMORIAL-PHOENIX PROJECT, 


Ann Arbor, June 16, 1958. 
Hon. Cart T. DURHAM, 


Chairman, Joint Committee on Atomic Energy, 
Washington, D.C. 

Deak Mr. DurHAM: Thank you for your letter of June 9. I am gratified to 
know that it will be possible for you to include in the record of hearings on the 
Indemnity Act my letter about the insurance problems of the University of 
Michigan Ford reactor. 

With regard to the insurance of university research reactors, it is clear that 
there are two problems. One of these problems arises from the fact that certain 
State universities are prohibited by State constitution or legislation from waiving 
their immunity from tort liability and from carrying liability insurance. Cer- 
tainly it cannot be the intent of Congress by its indemnity legislation to make 
it impossible for such State universities to own and operate research reactors, 
nor is it like ly om the individual States can be expected to amend their con- 
stitutions or legal requirements about immunity. I am glad to hear that your 
committee sti ff and the AEC staff are considering the recommendation of legis- 
lation to amend section 170 of the act in an appropriate manner. 

Special legislation to relieve only those universities that cannot waive their 
immunity will not, however, solve the problem of the universities, public or 
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private, that can and do carry insurance. I am sure you would not wish to take 
action which would discriminate against this group. Their problem, which I 
tried to emphasize in my letter to you on May 26, is caused by the proposal of 
the Atomic Energy Commission to amend their temporary regulation of Septem- 
ber 11, 1957 (10 C. F. R., pt. 140, financial protection requirements and indemnity 
agreements) in such a way as to change the requirement in that regulation that 
research reactors of small size need carry only $250,000 worth of insurance. 
A draft proposal has now been drawn up by the AEC providing that for such 
research reactors the minimum insurance should be $3 million. We consider 
a requirement of $3 million worth of insurance to be excessive and confiscatory. 
According to the provisional insurance rates for insurance on our reactor the 
present requirement of a quarter of a million dollars costs us $6,000 for in- 
surance. For $3 million worth of insurance the university would have to pay a 
yearly premium of $24,000. In addition, the university is obliged to pay $8,000 
for the extension of its personal liability insurance to the reactor building. 

We believe that in setting the insurance requirements the Atomic Energy 
Commission should take into consideration (1) the cost of insurance, which 
seems to us excessively high; (2) the type, size, and location of the reactor (for 
example our reactor is enclosed in a sealed monolithic building for which allow- 
ance is made in the Atomic Energy Comission’s formula for fixing coverage) ; 
(3) the nature and purpose of the licensed activity, since we believe that it 
is the intent of Congress and of the Atomie Energy Commission to encourage 
the construction and operation of reactors for educational and basic research 
purposes. 

It seems to us that the Commission has little to gain by setting the minimum 
insurance figure at $3 million and that great harm may be done by hampering 
the construction and operation of research reactors. We are also concerned 
about the effect on university reactors if some are required to carry an insurance 
burden while others are accorded special exemption. 

We hope that your committee will give its attention to this problem affecting 
all university reactors, and that you will find it possible to encourage minimum 
insurance requirements for research reactors which will facilitate and encourage 
their operation by private and State universities. If it is too late to have this 


letter included in your hearing report I hope you can make it available to the 
members of your committee. 


Sincerely yours, 
RaAcpH A. Sawyer. Director. 


STATE OF OHIO, 
COORDINATOR OF ATOMIC DEVELOPMENT ACTIVITIES, 


Columbus, June 25, 1958. 
Hon. Cari T. DuRHAM, 


Chairman, Joint Committee on Atomic Energy, 
Washington, D. C. 

DeEaR CONGRESSMAN DURHAM: A problem which has been evident for several 
months now is becoming a serious threat to the future participation of many 
State educational institutions in the atomie energy program of this country. 

I base such a statement on the continued breakdown of meetings designed to 
resolve the Federal indemnification requirements under Public Law 85-256, as 
it affects State educational institutions planning to build or operate research 
reactors. The last such meeting on June 7, sponsored by the Council of State 
Governments between the Atomic Energy Commission and the Nuclear Energy 
Committee of the National Association of Attorneys General, I understand 
discovered even more difficulties for compliance with the Federal] law in relation 
to State constitutions than before. 

The Ohio State University at Columbus, which as I am sure you will agree 
has contributed greatly to the research in the field of atomic energy, was given 
a grant by the AEC of $217,000 to purchase a small test reactor. The university 
is to furnish the reactor building estimated to cost $60,000, plus personnel and 
other equipment. If unused, this grant will expire in January 1959. ; 

This entire project is threatened by the fact that under Ohio’s constitution 
such an agency of the State cannot lawfully waive its tort immunity nor pur- 
chase liability insurance so as to comply with the Federal indemnification 
requirements. ag 

It has been suggested that the States change their constitutions. Certainly, 
it would be very difficult to get legislative approval to amend these constitutions 
and give away treasured States rights. 
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Some relief, of official assurance at the national level, must be given im- 
mediately on this matter if we are to keep pace with the demands for new 
scientists and make use of the great potential of research activities and facilities 
= mee university as Ohio State, which benefits not just one State but the en- 
ire Nation. 

I sincerely urge that your committee give immediate consideration toward the 
relief of this problem. 

Respectfully yours, 


WILLIAM H. EE tts, Coordinator. 


HOvuSsE OF REPRESENTATIVES, 


Washington, D. C., June 26, 1958. 
Fon. CARL T. DURHAM, 


Chairman, Joint Committee on Atomic Energy, 
Washington, D.C. 

My Dear Mr. CuarrMan: Enclosed you will find a letter I have received from 
Mr. Gordon B. Carson of Ohio State University with reference to an amendment 
to the Atomic Energy Act to permit State universities to qualify for the opera- 
tion of an educational reactor without compliance with the present provi- 
sions of the act relating to financial responsibility, liability, and indemnity 
contracts. 

3esides Ohio State, there are many State universities with this problem, in- 
cluding the University of North Carolina. 

Would you be good enough to advise what action the Joint Committee is taking 
on this matter so I may inform Mr. Carson. 

With appreciation, I am, 

Sincerely yours, 


FRANCES P. BoLton. 


THE OHIO STATE UNIVERSITY, 
Columbus, June 23, 1958. 
Re nuclear energy technology. 
Hon. FRANCES P. BoLTon, 
House of Representatives, Washington, D. C. 


DEAR REPRESENTATIVE Botton: The Atomic Energy Commission has made a 
grant to the Ohio State University for the purchase of a training reactor to be 
used in our nuclear physics and engineering curriculums. The Ohio State 
University must build a building, furnish staff, and assume all other expenses 
in connection with housing and operating the reactor. 

As you may know, the Atomic Energy Act (Price-Anderson Act) was amended 
in 1957 to provide a $500 million United States Government indemnification for a 
nuclear accident, effective only after the reactor operator has provided a certain 
amount of coverage himself. For a training reactor, this minimum would be 
$250,000. However, the Ohio State University is prohibited by the Ohio consti- 
tution from furnishing such nuclear liability insurance and, therefore, will not 
be able to to obtain a license to operate the reactor. 

It is our understanding that an amendment to the present act will be offered 
in the near future so that State universities in our position will be able to qualify 
for a license for the operation of an educational reactor without compliance with 
the present provisions of the act relating to financial responsibility, liability, 
and indemnity contracts. 

When this amendment is submitted, if it appears to be in the best interest 
of the Nation, is reasonable and justifiable, we solicit your active support and 
cooperation in obtaining its passage. 

While this is being presented in behalf of the Ohio State University, our posi- 
tion, in respect to indemnity requirements, is not unique among educational in- 
stitutions. The University of Missouri, Oregon State System of Higher Educa- 
tion, University of Kansas, Kansas State College, Purdue University, University 
of Wyoming, Oklahoma State University, University of Oklahoma, North Caro- 
lina University, and others have the same or similar problems. 

The passage of this amendment appears to be essential for increasing education 
and training in the field: its failure would deny to the Federal Government the 
valuable services of the personnel and facilities of a great many educational 
institutions exceptionally qualified to contribute to this effort. With this in 
mind, we respectfully present this information for your consideration. 

Very truly yours, 
Gorpon B. CARSON. 
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THE NATIONAL ASSOCIATION OF ATTORNEYS GENERAL, 
Chicago, 1il., July 1, 1958. 
Congressman Cart T, DURHAM, 
Chairman, Joint Committee on Atomic Energy, 
Washington, D.C. 

DEAR CONGRESSMAN DURHAM: During the past year a committee on atomic 
energy law of this association has been at work at the request of and in coop- 
eration with the Atomic Energy Commission for the purpose of developing some 
suggested State legislation concerning waivers of immunity from tort liability 
for State and local licensees of the Atomic Energy Commission, in view of some 
of the provisions of the Price-Anderson Act of 1957. 

As this committee, under the chairmanship of Attorney General Standley, of 
New Mexico, pursued its work, the committee became convinced that certain 
changes regarding the assumption of liability for negligences of private persons 
were desirable. These changes are suggested in the report which the committee 
presented to the recent 52d annual meeting of this association on Tuesday, June 
10, and they are mirrored, also, in a resolution adopted by the association the 
following day. 

We enclose several copies of both the report and the resolution. By all means, 
please let us know if you would like further copies of these materials or any 
amplification of them; and please call on us if we can be of assistance in any 
other way. 

With kindest regards, I am, 

Very sincerely, 
HERBERT L. WILTSEER, Secretary. 


REPORT OF COMMITTEE ON ATOMIC ENERGY LAW TO THE NATIONAL ASSOCTATION 
OF ATTORNEYS GENERAL 


52d annual meeting, Chicago, Ill., June 10, 1958 


This association, in 1956, created a committee on atomic energy law to provide 
the members of the association with periodic reports of developments in this 
increasingly important area, particularly as regards the expanding peacetime 
applications of nuclear energy, and also to represent the association in discussions 
having to do with the adjustment of State law to emergent needs. 

The committee was reestablished following the 5lst annual meeting of the 
association in Sun Valley, Idaho; and during the past year it has been active on 
several fronts. 


PUBLIC LIABILITY OF STATE AND LOCAL LICENSEES FOR ATOMIC INCIDENTS 


The Atomic Energy Commission in late 1957 requested the assistance of this 
committee, together with the aid of a subcommittee of the Council of State 
Governments’ committee on suggested State legislation, for the purpose of review- 
ing certain requirements of the Price-Anderson Act of 1957 (Public Law 85-256, 
approved September 2, 1957) and in developing a suggested State act to imple- 
ment these requirements. Under this act, an amendment to the Atomic Energy 
Act of 1954, a Federal indemnity program was established rr nuclear activities 
undertaken by licensees of the AEC. The Price-Anderson Act requires such 
licensed users of radioactive materials to maintain, in an amount specified by 
AEC, financial protection (in the form of nuclear energy liability insurance. 
resources of the licensee, or in some other appropriate form) against public 
liability claims based on a nuclear incident arising out of the licensed activities. 
Above the amount of financial protection, the AEC provides indemnity protec 
tion up to a maximum amount of $500 million for each incident. 

The specific aspect which led to the AEC request for the assistance of this 
committee arises from the fact that State agencies and instrumentalities, many 
of which are or may become licensees of AEC, enjoy sovereign immunity from 
publie liability for atomic incidents or accidents. Since a principal objective of 
the Price-Anderson Act is to assure that AEC funds will be available to satisfy 
claims for damage in the event of a nuclear incident causing substantial damage, 
the AEC hoped that this committee might be able to assist in exploring ways 
and means by which the immunity referred to above might be removed and thus 
make possible the use of these funds to meet claims which might arise. 

You will recall that this committee directed to all Attorneys General in Feb- 
ruary 1958 a questionnaire designed to determine the extent to which State 
constitutions and laws might permit the waiver of immunity from public liability 
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by state agencies and instrumentalities. The returns indicated that the great 
majority of States had no such provisions, and that additional action would be 
necessary if state licensees were to enter into such waivers. In most instances, 
this appeared to be possible through statutory changes. 

This committee and the subcommittee on suggested State legislation met in 
Washington on March 24-25 with representatives of the AEC to discuss the 
matter further. The initial draft of a State statute on public liability of State 
and local licensees for atomic incidents was developed on that occasion. This 
draft was reproduced, circulated, and revised during the next few weeks. 
Further alterations were made at a meeting in Chicago on June 7 immediately 
preceding this annual meeting. In its present form, it has been approved for 
further review and action by the committee on suggested State legislation of 
the Council of State Governments, but subject to the following limitations and 
suggestions: 

1. The AEC, it has been reported, currently is considering recommending to 
Congress that it amend Price-Anderson expressly to exempt State and local 
government licensees from having to waive immunity. If this course is fol- 
lowed, there will be no need for States to consider and enact legislation of the 
type involved in the suggested act appended. 

2. As interpreted by AEC, Price-Anderson apparently would require that 
State and local licensees would have to assume liability not only for the negligent 
acts and derelictions of their own agents and employees but also for contractors, 
suppliers, and others whose acts may lead to an atomic incident—to employ 
the customary euphemism—and consequent damages. In the judgment of your 
committee, this involves a grant to private persons (through purchase of in- 
surance, and otherwise, to protect against the negligence of such private persons ) 
and thus is unconstitutional in most jurisdictions. If Congress should continue 
to require that State and local licensees waive their immunity, then this com- 
mittee is unanimous in urging the association to call upon Congress to amend 
Price-Anderson by eliminating the requirement that liabilities resulting from 
the actions of private parties be assumed by State and local licensees. 

8. This committee is not familiar with all of the facts and information which 
led to the drafting of the Price-Anderson Act and, thus, with the reasons for 
the form which the act has taken. On some basic matters, your committee can 
agree with the philosophy of the act: There can be no question but that injuries 
to people and property should be compensable. The committee has recorded 
its view that a requirement of waiver of sovereign immunity by State and local 
licensees is not an unreasonable requirement. But members of the committee 
have expressed their disagreement with the form of financial protection required 
by the law, involving as it will, practically and in most instances, the purchase 
of insurance from a private insurer or combination of insurers to cover initial 
claims before the indemnity funds under AEC control may be drawn upon. 
Attorney General Robert Y. Thornton, in registering his disagreement with 
this feature of the act, suggests in place of this combined private underwriter- 
public fund method of protecting against incidents, a form of public insurance, 
perhaps comparable to the Federal Deposit Insurance Corporation. The cost 
of such insurance (or indemnity) could be borne entirely by the Federal Gov- 
ernment or in part by premiums paid by State and local licensees, General 
Thornton notes. 





FUTURE ACTIVITIES OF THIS COMMITTEE 


The members of this committee are persuaded that it would be highly desir- 
able for the association to continue a committee to concern itself with develop- 
ments in this field, and to assist in efforts to establish desirable programs— 
Federal, State, and local—to further the development of peacetime uses of 
atomic energy under necessary and desirable forms of public regulation. Vari- 
ous subjects for such study have emerged from the meetings already held and 
referred to above: Coordination of atomic energy development within States ; 
radiation protection; review of the adequacy of State workmen’s compensation 
programs; development of programs for the handling of nuclear disasters ; 
measures to regulate the transportation of radioactive materials; and others. 

Frep M. Stanpitey, New Mexico, Chairman, 
Bruce Bennett, Arkansas, 
FRANK F. Harpine, Maine, 
WitttaM Saxse, Ohio, 
Rosert Y. THORNTON, Oregon, 
Committee on Atomie Energy Law. 
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THE NATIONAL ASSOCIATION OF ATTORNEYS GENERAL, 52D ANNUAL MEETING, 1958 


RESOLUTION VI-—PUBLIC LIABILITY OF STATE AND LOCAL LICENSEES 
FOR ATOMIC INCIDENTS 


Be it resolved by the 52d annual meeting of the National Association of 
Attorneys General, in Chicago, Ill., on June 11, 1958, That this association re- 
spectfully urges the Congress of the United States to amend the provisions of the 
Price-Anderson Act of 1957 (Public Law 85-256) to eliminate the apparent re- 
quirement that State and local government licensees of the Atomic Energy Com- 
mission must assume liability for damages resulting from negligences of con- 
tractors, suppliers, and other private persons, since such assumption of liability 
presents serious constitutional problems in most States; and 

Be it further resolved, That the President is authorized to continue a Commit- 
tee on Atomic Energy Law. 


UNIVERSITY OF MISSOURI, 
Columbia, Mo., July 7, 1958. 
In re indemnification of atomic energy programs of educational institutions. 


Hon. Cari T. DURHAM, 
Chairman, Joint Committee on Atomic Bnergy, Washington, D. C. 


DEAR Mr. CHAIRMAN: I am now in receipt of copies of the bill introduced to 
amend the atomic energy law. 

The law as written certainly meets our approval in every respect. I am sure 
that under this amendment our universities will be in a position to render much 
service to the Government in this matter. In fact, Missouri is now arranging to 
purchase its reactor, and if these acts are passed, we will put it in operation at 
the earliest possible moment. 

I am sure that your efforts are in a very large measure responsible for the 
introduction of this legislation. I wish to express to you the appreciation of the 
University of Missouri as well as my personal appreciation for your keen interest 
in this matter and your efforts on our behalf. 

It is indeed gratifying to know that even a small segment of the people may 
present a problem to the Congress, have it considered, and such prompt action 
taken to remedy an unfortunate provision in an existing law. ‘This, I think, is 
indeed a tribute to the greatness of our Government. 

Very truly yours, 
PAUL M. PETERSON, General Counsel. 


Tue UNIVERSITY OF TEXAS, 
Austin, July 8, 1958. 
Hon. Cart T. DURHAM, 
Chairman, Joint Committee on Atomic Energy, 
Washington, D. C. 


DEAR Mr. DuRHAM: On June 3, President Logan Wilson wrote you concerning 
the desire of the University of Texas to continue its research and training con- 
tributions in the field of nuclear science and pointed out the barrier imposed by 
current indemnification regulations. Your reply of June 9 was most helpful and 
encouraging. 

We have learned now that H. R. 13222 and S. 4069 have been introduced to 
correct the situation. 

We have read H. R. 13222 and believe it to be a satisfactory solution of the 
problem. We certainly appreciate the efforts of the Joint Committee on Atomic 
Energy in bringing about such constructive results, and we hope that the neces- 
sary congressional action can now be taken. 


Yours truly, 
L. D. HASKEw, 
Vice President for Developmental Services. 


THE UNIVERSITY OF OKLAHOMA, 
Norman, Okla., July 8, 1958. 
Hon. MIKE MONRONEY, 
United States Senate, Washington, D.C. 
Dear SENATOR MONRONEY: Under date of May 27, 1958, I advised you and other 
members of our congressional delegation regarding the problem posed for the 
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University of Oklahoma and many other State supported educational institu- 
tions in connection with nuclear reactor educational and training programs. 
The implementation of the Atomic Energy Act of 1954, as amended, places cer- 
tain requirements on licensees regarding financial protection. The University 
of Oklahoma and educational institutions in many other States cannot qualify 
for financial responsibility and cannot waive immunity. 

My attention hus been called to H. R. 18190 and S. 4069, identical bills in- 
troduced on June 30 to correct the financial protection and indemnity problem, 

It is my belief that these bills will accomplish all that educational institu- 
tions have asked with reference to making educational and training type nuclear 
reactors available. 

May I now urge that everything possible be done to secure the prompt passage 
of either of these bills. 

I send you kindest personal regards and every good wish. 

Sincerely yours, 


G. L. Cross, President. 





STATE COLLEGE OF WASHINGTON, 


Pullman, Wash., July 11, 1958. 
Hon. CARL DURHAM, 


Chairman, Joint Committee on Atomic Energy, 
Washington, D.C. 

My Dear Mr. DurHAM: I have written to the Senators and Representatives 
from the State of Washington urging their support for 8. 4069 or H. R. 13190, 
respectively. 

The passage of this amendment to the Atomic Energy Act of 1954 is of great 
importance to the State College of Washington in view of the grant of $300,000 
made it recently by the National Science Foundation for the construction of a 
research nuclear reactor. We are now negotiating our contract with General 
Electric, and the passage of the cited bill would be of real importance to us. 

Sincerely yours, 


C. CLEMENT FRENCH, President. 


UNIVERSITY OF MICHIGAN, 
MICHIGAN MEMORIAL-PHOENIX PROJECT, 


Ann Arbor, July 16, 1958. 
Hon. MELVIN PRICE, 


Representative in Congress, 
House Office Building, Washington, D. C. 


My Dear Mr. Price: I am much pleased to learn of your interest in the insur- 
ance problems of university owners of nuclear reactors. The bill which you and 
Senator Anderson have introduced will be of great help to all university reactor 
operators in the security and the relief from insurance burdens which it will 
provide. Mr. Bernard B. Smyth and Mr. Paul M. Peterson have told me of the 
hearing you held on your bill. In support of the bill I have sent the enclosed 
telegram to Representative Durham. 

Your prompt action to help solve our insurance problems is much appreciated 
by the University of Michigan and, I am sure, by all university reactor owners. 
Your proposed action on indemnification will greatly assist universities in their 
educational and research work which is so important to the Nation. 

Sincerely yours, 
RatpH A. Sawyer, Director. 


UNIVERSITY OF MICHIGAN, 


Ann Arbor, July 9, 1958. 
Hion. Cart T. DURHAM, 


Chairman, Joint Committee on Atomic Energy, 
United States Capitol, Washington, D. C.: 


On behalf of the University of Michigan, I wish to support strongly the pro- 
posed Price-Anderson amendment (H. R. 13190) to the Atomic Energy Act which 
will provide Government indemnity for atomic-energy programs of educational 
institutions. This amendment will give vital and proper assistance to the educa- 
tional and research activities of university reactors, and I urge prompt approval 
on it. 

RALPH A, SAWYER, 
Director, Michigan Memorial-Phoeniz Project. 
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LIBERTY MUTUAL INSURANCE Co., 
Boston, Mass., July 16, 1958. 
Re H. R. 13190, H. R. 13219, H. R. 13222, being identical bills to amend the 
Atomic Euergy Act of 1954 as amended 
Hon. Cart T. DurHam, 
Chairman, Joint Committee on Atomic Energy, 
The Capitol, Washington, D. C. 


Dear Mr. DurHAM: The above-captioned bills have just been brought to our 
attention since the committee hearing last week. We are submitting our views 
thereon in behalf of the American Mutual Insurance Alliance, a trade association 
representing 110 mutual fire and casualty companies, with head uarters at 20 
North Wacker Drive, Chicago, Ill. Most of these companies are participants in 
the Mutual Atomic Energy Reinsurance Pool organized to provide insurance 
coverage to nuclear risks. 

We understand the Association of Casualty & Surety Companies is submitting 
a statement in opposition to these bills. We have studied this statement and 
desire to record our agreement with the general pusition stated therein. 

In addition to the points raised in the association’s memorandum, we believe 
the following should also be considered : 

1. The proposed bills put the Government directly in the insurance busi- 
ness by extending Government indemnity down to the first dollar of loss on 
individual claims, many of which will be relatively small, a result which was 
generally agreed undesirable during the long course of hearings on the 
Price-Anderson amendments last year. 

2. Government indemnity for educational institutions on a wholesale 
basis does not appear to be a reasonable solution to the problem posed by 
the statutory difficulties in a handful of States. 

Two solutions readily suggest themselves. The prime purpose of the Price- 
Anderson bill was to insure that the public would be protected and to establish 
methods for determining financial protection. The fact that a State may have no 
legal liability does not offset the need for protection on the part of those who 
may be damaged. Someone other than the State may still be found negligent 
and subject to suit. It would be a more reasonable position to adhere to the 
principle that those few who cannot or will not furnish financial protection 
should not be licensed to undertake dangerous activities. 

A second solution would be for such States to recognize their obligations 
to their employees who may be operating nuclear facilities and to their sup- 
pliers who may be held negligent and to provide nuclear insurance to take care 
of the interests which have legal liability. In operation this would place such 
States in the same category as those without immunity or with immunity waived. 

A third possible solution also suggests itself, namely, that a State enter into 
a contract for the operation of a nuclear facility through a separate nonprofit 
organization which could comply with the existing requirements of the Price- 
Anderson bill. 

The precedent established if one of those bills is enacted can be extended to an 
alarming extent. Nonprofit research organizations can be created ad infinitum, 
some with the sole purpose of having the Government bear the entire cost of 
experimentation in a dangerous area. 

We believe the problems applicable to a few States can be solved largely 
through cooperative effort and the will to do so, and we submit that the prece- 
dents involved are not merely adverse to the interests of the insurance indus- 
try but put the Government directly into business. We believe the problem 
which the bills are designed to meet should be given further study. We stand 
ready to assist in such study and are of the firm opinion that a satisfactory 
solution can be achieved without placing the Government in the liability insur- 
ance business. 


Yours very truly, - 
Husert W. YOouNT, 
Executive Vice President. 
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ASSOCIATION OF CASUALTY & SuRETY COMPANIES, 
New York, N. Y., July 16, 1958. 


A STATEMENT IN OPPOSITION TO H. R. 13190 (Mr. Price), H. R. 13219 (Mr. 


MOULDER), AND H. R. 13222 (Mr. Rogers), Berne IpENTICAL BILts To AMEND 


THE ATOMIc ENerGy Act or 1954, AS AMENDED 


This statement is being submitted on behalf of the Association of Casualty & 
Surety Companies, a national organization of stock casualty insurance com- 
panies. Insurance companies comprising the membership of this organization 
write a very substantial portion of the casualty insurance in force in this country. 

Our attention has very recently been called to H. R. 13190 (Mr. Price), H. R. 
13219 (Mr. Moulder) and H. R. 18222 (Mr. Rogers), identical bills which would 
amend the Atomic Energy Act of 1954 to exempt ail educational institutions 
from the financial protection requirements of section 170a. Thus, Government 
indemnity in the amount of $500 million would be provided to all educational 
institutions licensed under section 104 subdivisions a or ec without the need of 
furnishing any underlying financial protection whatsoever. We notice that 
althuugh the transcript of the July 9, 1958, hearings before the Joint Committee 
on Atomic Energy indicates that this bill is intended to overcome certain prob- 
lems arising from the immunity of State educational institutions from suit in 
tort, the language of this bill applies to other educational institutions not 
possessing governmental immunity. 

In order to foster the peacetime development of atomic energy, the casualty 
insurance industry has been called upon to furnish liability insurance in un- 
precedented amounts against the nuclear energy hazard. In meeting these needs, 
the liability insurers have spent tremendous amounts of time and effort con- 
structing a framework capable of dealing with the insurance problems which 
were created. As a result of this effort, the Nuclear Energy Liability Insurance 
Association and the Mutual Atomic Energy Liability Underwriters are now and 
have been for some time providing those engaged in nuclear activities with the 
liability insurance that they require. Furthermore, the liability insurers work- 
ing through these two organizations have been successful in solving many prob- 
lems which have arisen in this new field. The coverage afforded by the nuclear 
policies is not only unprecedented in amount but also provides unique forms of 
coverage previously unknown to liability insurers. 

Despite these accomplishments, the insurance industry has not been given an 
adequate opportunity of finding a solution to the problems here presented. In- 
stead, the bill provides for Government indemnity to the complete exclusion of 
the insurance industry from this field of nuclear activity. It is believed that a 
satisfactory answer to the problem can be found without the necessity of gov- 
ernmental encroachment on private enterprise. 

Analysis of the testimony of the proponents of the legislation at the hearing 
on July 9, 1958, indicates that they have advanced three reasons in support of 
such legislation : 

(1) Inability of State educational institutions to waive their govern- 
mental immunity as required by the Atomic Energy Act; 

(2) Inability of such institutions to execute indemnification agreements ; 
and 

(3) Inability of such institutions to purchase liability insurance. 

We will first address ourselves to the inability of the States to purchase 
liability insurance. Research, in the limited time available, has cast consider- 
able doubt upon the validity of this premise. In volume 29, New York Uni- 
versity Law Review, page 1363, Robert Leflar and Benjamin Kantrowitz have 
written an extensive article on Tort Liability of the States in which the theory 
of governmental immunity as applied in the various States is thoroughly 
analyzed and explained. In considering this problem, the authors had occa- 
sion to discuss the ability of the States to purchase liability insurance (p. 
1413) : 

“By far the most significant development in the State tort field in recent 
years is the use of liability insurance both as a substitute for and a supple- 
ment to governmental liability. A few States may adhere still to the old idea 
that liability insurance cannot be carried because there is no liability to insure 
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against. To the great mass of States, however, this makes no difference. Many 
statutes authorize the State or designated agencies or subordinate units to pay 
for liability insurance with public funas, with the doubie admonition that the 
State does not thereby waive its tort immunity and the insurer must contract 
not to plead the immunity as a defense to liability on the policy. Others pro- 
vide that the State or its subdivision waives its immunity but only to the extent 
of the insurance coverage. Some enactments apparently require State em- 
ployees to carry and pay for their own liability insurance, as when they are 
hired to drive publicly owned vehicles, the cost of premiums being presumably 
made up to them by slightiy increased salaries. Nearly all the States today re- 
quire that school-bus operations be covered by liability insurance, and the same 
requirement for other publicly owned motor vehicles is becoming increasingly 
common. Workmen’s compensation coverage for State employees is of course 
also an illustration of the same insurance trend.” 

The quotation clearly indicates that all but a few States permit the purchase 
of liability insurance. Furthermore, it points to existing solutions, through the 
medium of insurance, to the problems created by a State institution’s inability 
to waive its tort liability. In addition, it is quite evident that the few States 
that do not permit the purchase of liability insurance will find ample precedent 
for such a course of action. It seems inconceivable that any State legislature, 
in face of such precedents, would refuse to enact the simple legislation which 
may be necessary to protect the people of their State from atomic mishaps. 
Moreover, the problems of constitutional amendment are minimized, if not 
obviated, by this approach. Of course, the purchase of liability insurance by 
a State educational institution would overcome possible legal barriers created 
by such a State institution's inability to indemnify others. 

The nuclear energy liability underwriting groups already have available an 
endorsement which provides that the companies will not raise the defense of 
governmental or charitable immunity at the request of the named insured. The 
nuclear pools will continue actively to pursue the solution of the problem and 
will be glad to give consideration to any approach facilitating its solution which 
does not exclude the insurance industry from this area. In light of the testimony 
at the hearing and the comments quoted above, there would appear to be no insur- 
mountable obstacles to solution of the problem by means of private insurance. 
Indeed, as the authors of Tort Liability of the States, supra, indicate, solution 
to the problem of governmental immunity has been accomplished mainly through 
the medium of insurance (p. 1415) : 

“Self-contradictory though the notion be in terms of total cost, liability in- 
surance or some equivalent is probably the practical answer, for most of the 
lagging States. Asa people we are sold on the idea that insurance is inexpensive. 
We are unwilling to pay judgments but ready to pay insurance premiums and 
very ready to have judgments paid out of insurance funds. Our law of torts 
preserves its ruggedly individualized facade of formal language while at the 
same time it gradually becomes in fact an adjunct of the law and practice of in- 
surance, either private or social. There is much evidence that this gradual tran- 
sition is what is beginning to happen, and will continue to happen, in the area 
of State and local governmental liability in tort.” 

In addition to departing from the accepted solution to the problem afforded by 
insurance, the proposed legislation is undesirable on the further ground that it 
affords exemption to a host of educational institutions which possess no gov- 
ernmental immunity. Of course, such exemption also inures to the benefit of 
the suppliers of services and materials to these educational institutions. The 
transcript of the hearing of July 9, 1958, is totally devoid of any argument in 
favor of the extension of the bill to the educational institutions which do not 
possess such immunity. Such extension seems unfortunate in view of the fact 
that the insurance industry is ready and willing to afford insurance protection 
to these institutions and governmental immunities play no part in such arrange- 
ments. 

Certainly, the problem of insurance cost should not be a factor in considering 
the merits of the bills. The Price-Anderson Act now permits the Commission to 
take into consideration the nature and purpose of the licensed activity in fixing 
the amount of financial protection required. This provision was inserted by the 
drafters of the act largely to benefit educational institutions. The annual pre- 
miums charged educational institutions by the nuclear groups for insurance 
protection against atomic hazards is very moderate. Of course, this figure is 
subject to further reduction if favorable experience is developed under the in- 
dustry credit rating plan. 
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Mr. Harold L. Price, Director, Division of Licensing and Regulation, of the 
Atomic Energy Commission, testified in response to questions by Representative 
Van Zandt, “As I previously stated, we have not refused to issue any licenses, and 
we have not closed any reactors down. We are letting them operate on the 
theory we have a reasonable time to find a solution to this problem.” This, of 
course, conforms with the provisions of the Atomic Energy Act which gives the 
Commission power to exercise certain discretion with respect to requiring finan- 
cial protection or waiver of immunity. It is to be noted that the basic concept 
of the Price-Anderson Act is to require licensees to provide financial protection to 
the full extent of available capacity. Modifications of this concept were inserted 
largely for the benefit of educational institutions. Any departures from this basic 
approach should not be resorted to without the certainty that other satisfactory 
solutions are not available. 

For the foregoing reasons we respectfully urge that you do not take favorable 
action with respect to this legislation. 

Respectfully submitted. 

ASSOCIATION OF CASUALTY & SURETY COMPANIES, 
By J. Dewey Dorsett. 





NATIONAL ASSOCIATION OF INSURANCE AGENTS, 
New York, N. Y., July 24, 1958. 
Hon. Car. T. DURHAM, 
Chairman, Joint Committee on Atomic Energy, 
The United States Capitol, Washington, D.C. 


Dear Mr. CHAIRMAN: The statement attached to this letter is directed to you 
and the members of the Joint Committee on Atomic Energy from the National 
Association of Insurance Agents expressing the respectful, but vigorous, opposi- 
tion of this organization to the provisions contained in H. R. 13455, H. R. 13190, 
H. R. 13219, and H. R. 13222, being bills to amend the Atomie Energy Act of 
1954, as amended. 

We believe that this extension of the indemnification powers of the Federal 
Government to the extent proposed in these bills constitutes an unwarranted 
excursion by the Federal Government into the private insurance field. 

We further believe that a further exploration should be made of other satis- 
factory solutions to whatever insurance problems exist with regard to nonprofit 
educational institutions and that this exploration be made within the basic frame- 
work of the Atomic Energy Act of 1954, as amended. 

We respectfully request that this statement of opposition to these bills be 
made a part of the record of the hearings on these bills. 

Respectfully submitted. 


Louvre E. Woopzury, Jr., President. 


A STATEMENT IN OPpPosITION TO H. R. 13455 (Mr. Price), anp H. R. 13190 (Mr. 
Price), H. R. 13219 (Mr. Moutper), H. R. 18222 (Mr. Rogers), Berna BILis 
To AMEND THE ATOMIC ENERGY ACT OF 1954, AS AMENDED 


This representation is made on behalf of the National Association of Insurance 
Agents, a voluntary membership association numbering in excess of 33,000 in- 
surance agency members. Included in this membership are an estimated 150,000 
individuals, duly licensed by the respective States, who are proprietors, partners, 
or corporate principals in the firms and corporations which comprise said in- 
surance agency members. The membership of this association is an important 
segment of the national economy, which has the practical and legal obligation 
of consummating and maintaining insurance protection for the majority of all 
individuals and business firms in the United States. This organization is com- 
prised of independent businessmen who specialize in the production and servicing 
of policies of fire, casualty, surety, marine, and all other lines of general insur- 
ance for clients ranging from the smallest householder or automobile owner 
to the largest industrial corporation. 

Members of this organization have noted with concern the provisions of the 
above captioned bills to amend the Atomic Energy Act of 1954, in that exemption 
is proposed for all nonprofit educational institutions from the financial protection 
requirements of subsection 170 (a). 

This association also notes with concern the companion provision that the 
Atomic Energy Commission itself shall agree to indemnify these exempted 
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institutions, which would of course include, under the Atomic Energy Act of 
1954, those other persons also covered in the basic indemnification provisions, 
such as suppliers of services and transporters of nuclear material. H. R. 13455 
appears to go even beyond the other bills in extending government indemnity. 

We believe that this extension of the indemnification powers of the Federal 
Government to the extent proposed in these bills constitutes an unwarranted ex- 
cursion by the Federal Government into the private insurance field. 

The insurance industry, we believe, has done an outstanding job in solving prob- 
lems of liability protection for the effects of nuclear incidents. In order to 
preserve the basic intent of the Atomic Energy Act of 1954 as amended, we be- 
lieve that those licensed by the Atomic Energy Commission should continue to 
be required to provide an underlying layer of financial protection from private 
insurers, and that Federal Government indemnity should not be extended to cover 
except as required in excess of the underlying layer of protection from private 
insurers. 

We further believe that a thorough exploration should be made of other 
satisfactory solutions to whatever problems exist with regard to nonprofit edu- 
cational institutions, and that this exploration be made within the basic frame- 
work of the Atomic Energy Act of 1954. 

Respectfully submitted. 

NATIONAL ASSOCIATION OF INSURANCE AGENTS, 
3y Loure E. Woopsury, Jr., President. 


Representative Price. At the hearing last week representatives of 
the Commission suggested two possible technical amendments to the 
bills. I would like to ask the Commission if they have any further 
material for the record at this time or any further comments. 

Would the Commission like to make any further comment? 


STATEMENTS OF R. E. HOLLINGSWORTH, ASSISTANT GENERAL 
MANAGER; E. J. BLOCH, DIRECTOR OF DIVISION OF PRODUCTION ; 
W. K. DAVIS, DIRECTOR OF DIVISION OF REACTOR DEVELOP- 
MENT; HAROLD PRICE, DIRECTOR OF DIVISION OF LICENSING 
AND REGULATIONS; CLARK VOGEL, ASSISTANT DIRECTOR, DIVI- 
SION OF INTERNATIONAL AFFAIRS; ROBERT LOWENSTEIN, 
OFFICE OF GENERAL COUNSEL; CHARLES EASON, OFFICE OF 
GENERAL COUNSEL; MYRON KRATZER, OFFICE OF INTERNA- 
TIONAL AFFAIRS; AND WILLIAM ENGLISH, OFFICE OF GENERAL 
COUNSEL, OF THE ATOMIC ENERGY COMMISSION 


Mr. Price. We have no further comments unless the committee has 
some questions to ask. 

Representative Price. Has the Commission seen the statement of 
opposition, dated yesterday and received today, from the insurance 
group ¢ 

Mr. Price. Yes, sir. Mr. Toll handed it to me about ten minutes 
ago. 

Representative Price. You have not had an opportunity to look 
at it ? 

Mr. Price. I just read it in the last 10 minutes. 

Representative Price. You don’t have any comment to make on it? 

Mr. Price. I would be glad to try to answer questions. 

Representative Price. Mr. Van Zandt, do you have any questions 
that you wish to ask ? 

Representative Van Zanpr. I would like to ask a question which was 
asked the other day. Is it not true that unless legislation with the 
intent of H. R. 13190 is enacted it will be necessary for the Atomic 





OPERATION OF AEC INDEMNITY ACT 131 


Energy Commission to crack down on these educational institutions 
who at the present time are operating research reactors? 

Mr. Price. That would be true with respect to those State-owned 
educational institutions who are able to demonstrate to the Com- 
mission that they cannot waive their immunity. As we mentioned the 
last time, there are some State institutions that can waive their im- 
munity under existing law. They will be all right. 

Representative Van Zanpr. This legislation will benefit those who 
cannot. 

Mr. Price. That’s right. As drafted, of course, it would not make 
any distinction between those which are immune and those which 
are not immune. It would waive it as to all educational institutions 
whether State-owned or not, and if State-owned if they have im- 
munity or not. 

Representative Van Zanpr. Since our last hearing, I have a letter 
here from the president of the Pennsylvania State University. He 
thinks the bill will be stronger from their point of view if the words 
in line 7 “for the conduct of educational activities” are stricken. 

I think what he has in mind is that some universities, like Penn- 
sylvania State University, have contracts with corporations concern- 
ing research with students employed for educational and research 
purposes. What would the position of the Commission be if these 
words in question were deleted ? 

Mr. Price. Mr. Van Zandt, I don’t think there would be any ob- 
jection. I think that the words were probably put in there for the 
purpose of being sure that this exemption was confined to the colleges 
as distinguished from some of the private research organizations 
whose sole business is to do research work for industrial concerns. 

Representative Price. They were put in there for fear of opening 
the thing up so widely that you would open the doors for commercial 
operation. 

Mr. Price. That’s right. I feel pretty confident that even with 
this language in the bill the proper interpretation would be to inter- 
pret it as covering Pennsylvania State even though incidentally and 
on frequent occasions they may do some work for some outside com- 
panies, because basically this is a college reactor for training in re- 
search. 

Representative Price. It is still on a nonprofit basis even if they 
did do the commercial experiment. 

Mr. Price. However, if some language can be developed that would 
make it clearer from that standpoint certainly I am sure we would 
have no objection. 

Representative Price. We will explore that. I think we understand 
the reason for the suggestion here. 

Representative Van Zanpr. In the operation of their reactor the 
university sponsors projects for a group of dairymen in the field of 
research. Dr. Walker, the university president feels the language in 
question somewhat ties their hands. 

Representative Price. The question was just raised here how about 
the experimental projects that are attached to a university setup that 
are not in themselves a part of the university facility. 

Mr. Price. I am not clear I understand what that means. 

Representative Pricer. A research institute. 
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Mr. Ramey. Those which are attached to universities but are sep- 
arately incorporated but of the same name. I think Purdue has a re- 
search institute—Wisconsin does. 

Mr. Price. They are all educational nonprofit institutions, are they 
not? 

Mr. Ramey. They are research institutions. Probably their pri- 
mary purpose is research rather than the formal education, although 
they would use graduate students and so on. 

Mr. Price. I am afraid I just don’t know the answer. I personally 
had not thought of that situation. 

Represent ative Price. Wouldn’t that determination of the type of 
institution that came within the purview of this suggested legisla- 
tion probably be dealt with in the manner of the issuance of the 
license ? 

Mr. Price. If the license were issued to one of these institutes as 
a separate corporation, then we would have the problem that Mr. 
Ramey mentioned as to whether it qualifies as a nonprofit educational 
institute engaged in educational activities. 

Represent: itive Price. I think that is a determination that the 
committee has to make, whether it is a nonprofit educational activity. 
I don’t think we want to open the door so wide that you will make 
this exempt for commercial enterprises. 

Mr. Price. We would certainly agree to that, Mr. Price. 

Representative Van Zanpr. Mr. Chairman, could we not spell out 
in the report an interpretation of this combination of words, and in 
this way we would protect these educational institutions. 

Representative Price. I think we can deal with that properly. 

That completes the consideration of H. R. 13190 unless the Commis- 
sion desires to make any further comment. I might say that I know 
you have only had a few minutes to look over the statement from the 
Association of Casualty & Surety Companies, and I see something 
in it each time I look at it. They have a quotation in here from the 
New York University Law Review, and they quote a paragraph in 
there, and then they state, summing up the material of that paragr aph, 
that the quotation clearly indicates that all but a few States permit 
the purchase of liability insurance. 

That wor jibe with previous testimony we have had before the 
committee. I don’t believe that is an accurate statement. Do you 
agree with me? 

Mr. Price. I think our information would indicate that possibly 
about half of the States can buy liability insurance. 

But that still leaves 2 problems, perhaps, and certainly 1. Where 
the States can buy liability insurance, it may be limited to liability of 
the university or its employees. You will recall under the Price- 
Anderson Act this insurance policy has to run for the benefit of all 
suppliers. 

That requirement would raise a question as to whether, even in those 
States which can buy liability insurance to protect themselves, whether 
they can buy a policy that runs for the benefit of third parties like 
suppliers and constructors and manufacturers, Incidentally, on that 
point a good many of the States have raised a constitutional difficulty 
because nearly all of the States have a constitutional provision that 
prohibits the State from lending its credit for private purposes. 
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_ They are variously worded but that kind of provision, I think, is 
in just about all of them. Some of the States have said that that State 
constitutional provision would prohibit them in any event from buy- 
ing insurance that runs to the benefit of third parties. 

Representative Price. I think the testimony before the committee 
was clear on that point. 

Mr. Price. There is one other point. Even in some of the States 
that can buy insurance there is a question as to whether or not they 
can waive the States’ immunity. In other words, some of the people 
from Pennsylvania State that came to see us said that they could 
buy an insurance policy all right for the benefit of their employees, 
but if in a particular accident the negligence was the university’s 
negligence, and the university were sued they would still have to plead 
the immunity of the State so you could not protect the public even 
if they were able to buy insurance. 

Representative VAN Zanpr. They have bought insurance. 

Mr. Price. I understand that they have. They were talking about 
buying it. 

Representative Price. I think we understand the situation. In that 
connection I don’t think this statement is applicable at all in this 
case. I don’t refer to the complete statement but only to the sentence 
that I read in regard to the possibility of most States being permitted 
to purchase liability insurance. 

Mr. Price. It could be more than a majority but this other problem 
still exists. 

Representative Price. But with the limitation which you mentioned 
and which has been presented to the committee in the previous hearing. 

Representative Price. The next bills under consideration by the 
subcommittee at this time are H. R. 13309 and S. 3106, bills to provide 
indemnity protection for the nuclearship Savannah, the nuclear- 
powered merchant ship. A public hearing was held on this bill on 
July 9, 1958, and testimony was received from representatives of the 
Atomic Energy Commission. This afternoon we are scheduled to 
hear from Mr. Eugene J. Ackerson, Assistant General Counsel, Divi- 
sion of Legislation, of the Maritime Administration. 

I understand that Mr. Ackerson has a short prepared statement. 


We are glad to have you with us this afternoon, Mr. Ackerson. 
Would you please proceed ? 


STATEMENTS OF EUGENE J. ACKERSON, ASSISTANT GENERAL 
COUNSEL, DIVISION OF LEGISLATION; AND RICHARD GODWIN, 
NUCLEAR PROJECTS OFFICER, MARITIME ADMINISTRATION 


Mr. Acxerson. Yes, sir, Mr. Chairman. 

Mr. Chairman, my name is E. J. Ackerson, I am Assistant General 
Counsel, Division of Legislation. I am presenting this statement in 
place of Mr. Morse who regrets his inability to be here today. 

I have with me Mr. Richard Godwin whom I presume you know 
as a member of our staff on atomic energy and also a member of the 
staff of AEC and who testified previously on this legislation before 
your subcommittee. 

The Department of Commerce and the Maritime Administration 
wish to thank the committee for the invitation to testify at this hear- 
ing on the matter of providing indemnification for nuclear incidents 
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which may arise out of foreign operation of the nuclear merchant ship 
Savannah now under construction by Maritime. 

As you know, Mr. Richard Godwin, Chief, Maritime Reactor 
Branch, Division of Reactor and Development, Atomic Energy Com- 
mission, at a hearing before your Subcommittee on Research and De- 
velopment, presented a statement on the bill, H. R. 13309, on July 9, 
1958, on behalf of the Atomic Energy Commission. 

The Department desires to emphasize certain points made by Mr. 
Godwin, particularly the preference for the legislation proposed in 
the bill, S. 3108, pending before your committee after being favorably 
reported by the Senate Committee on Interstate and Foreign 
Commerce. 

We have no comments on the technical provisions of the bill H. R. 
13309 in addition to those presented by Mr. Godwin and Mr. Charles 
Eason, of the Office of the General Counsel, Atomic Energy Com- 
mission. 

First, we urge that your committee support enactment of legislation 
for indemnification in respect of the nuclear ship Savannah at this 
session of Congress. 

Although the ship will not be completed until early in 1960, we must 
plan for the training of the crew, make the arrangements for entry 
and operation of the ship in foreign waters, and make the necessary 
contractual agreements with an operator on behalf of the United 
States. 

As you know, discussions with foreign governments have been 
initiated on an informal basis and these governments are anxious to 
know the position of the United States with respect to financial pro- 
tection in case of damages to persons or property arising during opera- 
tion in foreign waters. 

The companies under consideration for operating the vessel for the 
United States will want to know the manner of handling the third 
party liability problem before embarking on preparations for han- 
dling the ship. 

We appreciate that this committee has given the fullest attention to 
the problem of limitation of indemnification liability. 

The bill H. R. 13309 would limit indemnity to $50 million in respect 
of a nuclear incident as contrasted with the $500 million limitation 
in the Price-Anderson Act. 

There is now some question as to the sufficiency of this amount, $50 
million, in meeting the requirements of contractors, suppliers, and 
operators of the nuclear ship Savannah. 

Representative Price. At that point, I think the bill that the Mari- 
time Commission recommended provided for unlimited indemnity. 

Mr. Ackerson. Yes, it was open ended in the bill S. 3106. 

tepresentative Prick. What would you say as between unlimited 
and the figure that was set in this bill and perhaps striking a medium 
in the present Price-Anderson Act of $500 million. 

Mr. Acxerson. I would hope that some reasonable limitation would 
be acceptable to Maritime and to the Department of Commerce and 
would be sufficient for enabling them to get the proper kind of con- 
tractors and operators for the vessel. 

tepresentative Price. Would vou say that the $50 million figure 
would be unrealistic in this type of legislation ? 
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Mr. Acxkerson. This legislation has to do with one ship, but the 
limitation in the Price-Anderson Act relates to one incident, as I un- 
derstand it. The possibilities, as you appreciate, of extensive dam- 
age are very great in either case, if any damage occurs. It’s a sort of 
dilemma as to what limitation you select. 

Representative Price. Would you say, then, it would be preferable 
to keep the same indemnification figure in here as we have in the 
existing law ? 

Mr. Ackerson. I would think so. What do you say about that, 
Mr. Godwin ? 

Mr. Gopwrn. In looking at this particular problem it was our 
belief that under S. 3106 we would probably be consistent with the 
Price-Anderson Act domestically with our suppliers. 

Our concern developed primarily with respect to foreign operation. 
S. 3106, of course, was for both domestic and foreign coverage as it 
was initially written. 

Representative Prick. You may proceed. 

Mr. Ackerson. We appreciate that a limitation was set on the 
amount of liability which could be indemnified in connection with a 
nuclear incident under the Price-Anderson Act, particularly since that 
legislation covered all facilities within the territorial jurisdiction of 
the United States, and that an open-end or unlimited acceptance of 
liability was not practical in such legislation. 

In the case of the Savannah, howev er, the vessel will be owned and 
operated by the Department of C ommerce, Maritime Administration, 
on behalf of the United States and only one facility is involved. 

Under these circumstances, we believe that your committee might 
well give consideration to the interim measure limited to the nuclear 
ship Savannah in the manner provided in S. 3106, with adequate au- 
thority in the Secretary of Commerce to indemnify contractors and 
operators against nuclear incidents. 

The Bureau of the Budget has advised that separate legislation as 
proposed in S. 3106 is preferable to an amendment to the indemnity 
provision of the Atomic Energy Act of 1954 (the Price-Anderson Act 
amendment), and that it is considered preferable that the agency 
administering the major contracts have the authority to indemnify its 
own contractors. 

The Commerce Department will ultimately have the responsibility 
for the operation of the nuclearship Savannah, in foreign waters as 
well as domestic waters, and so we submit that the Department of Com- 
merce, Maritime Administration, with its experience in respect of 
maritime operations and related maritime and admiralty law and 
with its responsibilities in the marine and war risk insurance fields, 
is a suitable and qualified agency for making and administering in- 
demnification agreements for nuclear incidents in respect of the nu- 
clearchin Navannah. 

Maritime has continuous cooperative activity with all the depart- 
ments of the Government that are concerned with shipping and mari- 
time laws, with the Department of Justice in respect of claims and 
litigation in admiralty and maritime matters, and with the Depart- 
ment of State with its experts in the field of communications and 
transportation. 

Maritime has an Office of Nuclear Projects and a Division of Insur- 
ance, with the export service and advice of their staffs. 
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We do not believe that S. 3106 would create any precedent prejudi- 
cial to the Price-Anderson Act so long as it is limited to one vessel 
and, certainly, so long as it is Government owned. 

The matter of providing for indemnification in case of privately 
owned vessels can be left for determination in accordance with the 
experience in Government operation of the Savannah and knowledge 
acquired through discussions w ith foreign governments. 

We urge the approval of S. 3106 with those amendments, which 
have been suggested by the Atomic Energy Commission, whic h would 
conform to the technical and legal phraseology of the Price-Anderson 
Act and which have been accepted by the Department of Commerce 
and Maritime Administration with the approval of the Bureau of 
the Budget. 

We will be pleased to cooperate with your staff in setting up these 
amendments if it is desired. 

The Bureau of the Budget has advised that there would be no ob- 
jection to the submission of this statement to your committee. 

We have written up S. 3106 with certain technical amendments that 
would put it more in form with the Price-Anderson Act. 

Representative Privz. Have you studied H. R. 13309 on this subject ? 

Mr. Ackerson. We have examined it, and I think we understand it 
generally. 

Representative Price. What would be your expression on that pro- 
posal and the need for an amendment thereto ? 

Mr. Acxerson. I think in general we would accept the language of 
H. R. 13309 if the committee should decide that is the thing todo. We 
have no quarrel with its contents, 

Representative Price. If that were the decision of the committee, 
what language change or amendments would you suggest ? 

Mr. Ackrrson. I doubt if we would suggest any amendments. 
Would we, Mr. Godwin ? 

Mr. Gopwin. The only question was the 50 million versus the 500 
million. 

Representative Price. If we would amend that provision on page 
2 of H. R. 13309, line 15 and struck out $50 million and inserted “Pro- 
vided, That subsection (e)”—that would be section 170 of the Atomic 
Energy Act—in substance all that. would do is to put the $500 million 
limitation. 

Mr. Gopwin. The proble m, as I mentioned earlier, revolved around 
the question of what $500 million would do in developing admiralty 
law liability on the high seas and in foreign ports. At the present 
time we do not have any feeling as to what other countries might do. 
There would be a problem as we see it when say British ships come 
into the ports of the United States with less coverage than our own, 
and the negotiations which would be involved in this area. That is 
why in the areas of foreign liability it was suggested that this be left 
open. 

The $500 million as far as the indemnity coverage in the United 
States is concerned is perfectly acceptable. The Maritime Adminis- 
tration raised the question, as we mentioned earlier, as to the effect 
this would have on setting precedents with respect to admiralty law 
in foreign operation. 

Represent: ative Price. If a nuclear occurrence involving the Sa- 
vannah took place in a foreign port and caused harm to persons or 
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property damage, the injured foreign parties could sue the operators 
or suppliers either in their own courts or the United States courts, is 
that correct ? 

Mr. Acxerson. I would say so; yes, sir. 

Representative Price. If the foreign nationals obtained a judgment 
in the courts of their own country they could then collect that judg- 
ment out of the assets of the American defendants in that country. 

Mr. Ackrrson. I would say they presumably could. 

Representative Price. Or they could take their judgment to the 
courts of other foreign countries and collect the judgment out of the 
assets of the American proprietor in the other countries. 

Mr. Ackerson. I am not sure of that. 

Representative Price. What I am trying to get at is the hazard in- 
volved to our American suppliers and operators in such an incident 
unless they are adequately protected. 

Mr. Ackerson. That is correct. 

Mr. Gonowrn. I think there is a question as to whether or not the 
foreign courts would feel bound by a unilateral decision on our part 
that we would limit indemnification to $500 million. In other words, 
if we indicated $50 million or $500 million for that matter, there is 
still a question as to whether they could seize assets to a greater ex- 
tent than $500 million if their court so ruled. 

Representative Price. Are there any further comments that you 
wish to make ? 

Mr. Acxerson. Of course, Mr. Chairman, we still reserve our pref- 
erence for S. 3106 but our discussion is on the assumption that the 
committee decides otherwise. 

Representative Price. You prefer the Senate bill, S. 3106. 

Mr. Ackerson. Yes, sir. 

Representative Price. Thank you very much. Are there any other 
witnesses on this bill? 

Since there are no questions, we will adjourn. 

(Whereupon at 3 p. m., Thursday, July 17, 1958, the subcommittee 
adjourned.) 
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APPENDIX 1 


AEC Report To THE Jornr CoMMITTEE ON Atomic ENERGY ON OPER- 
ATION UnpbeER Section 170 or ruE Atomic Enerey Act or 1954, as 
AMENDED, Marcu 28, 1958 


I. INDEMNIFICATION OF LICENSED ACTIVITIES 
THE TEMPORARY REGULATION 


On September 1], 1957, 9 days after the indemnity amendment to the Atomic 
Energy Act was signed into law by the President, the Commission published 
a temporary regulation 10 CFR 140, “Financial Protection Requirements and 
Indemnity Agreements.” The requirements of the regulation must be met by 
all licensees authorized to operate nuclear reactors. It became effective 15 days 
after publication. 

The temporary regulation was made as simple as possible so there would be 
no delay in providing maximum protection to the public. It was made effective 
without following the regular practice of first soliciting public comment because 
the Commission believed it essential to provide the public with the protection 
afforded by the indemnity amendment as promptly as possible. In the process 
of developing more definitive regulations we are furnishing full opportunity for 
comments by interested parties. 

Briefly, the temporary regulation (1) establishes a method of computing the 
amount of financial protection required; (2) provides for the furnishing of finan- 
cial protection in the form of insurance, financial resources of the licensee, or 
in some other form approved by the Commission; (3) outlines what the licensee 
or applicant must submit as proof of financial protection; (4) incorporates gen- 
eral criteria for the approval of the proof of financial protection filed with AEC; 
(5) requires that licensees claiming immunity from public liability submit an 
opinion of counsel concerning, among other things the extent and basis of the 
immunity; and (6) provides that the Commission will, in due course, enter 
into indemnity agreements with the licensees to be effective on either; (d) the 
effective date of part 140, or (b) the effective date of the license authorizing the 
licensee to operate his reactor, whichever of the two dates is the later. 

The regulation requires each licensee authorized to operate a nuclear reactor 
to maintain financial protection in the amount of $150,000 per thousand kilo- 
watts or thermal capacity authorized by his license. This method of computing 
the amount of financial protection required was derived as follows. The in- 
demnity amendment requires financial protection equal to the total amount of 
private liability insurance available (understood to be approximately $60 mil- 
lion) for all power reactors with a capacity of 100,000 electrical kilowatts or 
more. Such a relationship, applied to all reactors, needs to be expressed in ther- 
mal capacity since many reactors will not be used in connection with the genera- 
tion of electricity. The ratio of thermal to electrical capacity varies somewhat 
among different types of reactors. For the purpose of the regulation. this ratio 
is stated to be 4 to 1 and is based on what we believe to be a reasonable average. 
Therefore, a capacity of 490,000 thermal kilowatts would require $60 million of 
private insurance, or $150,000 per thousand kilowatts of thermal capacity. 
Because the principal hazard and potential public libility, which might arise 
from reactors operated at very low power, is the possibility of exposing persons 
in the immediate vicinity of the reactor to radiation, the temporary regulstion 
provided that $250,000 is the minimum amount of financial protection which 
must be furnished by reactor licensees. Attached as appendix A is the tem- 
porary regulation published in the Federal Register on September 11, 1957. 
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Of 22 licensees required to file proof of financial protection, 12 have submitted 
insurance binders and 1 has elected to make a showing that he possesses adequate 
resources to provide the required amount of financial protection. Nine licensees 
claim immunity from tort liability and one is considering such a claim. 

Persons filing binders issued by the Nuclear Energy Liability Insurance Asso- 
ciation (NELIA) or Mutual Atomic Energy Liability Underwriters (MAELU) 
have been informed that their proof of financial protection is, for the time being, 
acceptable to AEC. 

DEFINITIVE REGULATION 


Through a series of amendments to the temporary regulation the Commission 
will develop more definitive indemnity regulations. It is anticipated that we 
will solicit public comments on proposed rules dealing with three subjects in 
the immediate future. One is a method for calculating the amount of financial 
protection which each reactor licensee must have and maintain. A second is 
the proposed form of the indemnity agreement. The third subject concerns 
whether the standard nuclear energy liability policy adopted by NELIA and 
MAELU should be approved by the Commission as constituting financial pro- 
tection as defined in the act. 

An additional problem presently under study is whether to extend the require- 
ments of Public Law 85-256 to persons holding licenses under sections other than 
103 or 104 of the act. Representatives of the insurance industry have advised 
that the industry is prepared to issue insurance policies furnishing indemnity 
protection against liability in amounts up to $60 million for activities, such as nu- 
clear fuel element fabrication. Our study is directed toward determining 
whether, in light of the availability of such insurance, there is a need for Govern- 
ment indemnity protection under Publie Law 85-256. 

Attached as appendix B is a proposed method for calculating the amount 
of financial protection required of reactor licensees which we discussed during 
industry advisory conferences in December and January. We are considering 
several changes in the light of our discussions with the industry advisory groups. 
The draft (apendix B) was transmitted to the JCAE by letter dated November 
14, 1957. 

LICENSEES CLAIMING IMMUNITY FROM PUBLIC LIABILITY 


Pursuant to the temporary regulation, several licensees have submitted legal 
opinions asserting their immunity from tort liability. Included in this group are 
6 State universities (Oklahoma State University, the Agricultural and Mechan- 
ical College of Texas, North Carolina State College, University of Utah, the 
Pennsylvania State University, and the University of Michigan) and 3 Federal 
agencies (United States Naval Hospital of Bethesda, the United States Naval 
Research Laboratory, and the United States Naval Postgraduate School] in 
Monterey, Calif.). 

The opinion submitted by the North Carolina State College refers to the partial 
waiver of immunity by the North Carolina Legislature in its Tort Claims Act 
and claims immunity from tort liability for damages in excess of the $10,000 
maximum recovery permitted by the legislature. The Federal agencies claim 


immunity except to the extent of the waiver of such immunity by the Federal 
Tort Claims Act. 


AUTHORITY OF THE LICENSEE TO WAIVE ITS IMMUNITY 


With the exception of the University of Michigan, the Federal and State 
agencies advise that they have no authority to waive or modify their immunity 
from public liability. The board of regents, University of Michigan, reports 
that it has authority to waive its immunity from public liability. 


AUTHORITY OF THE LICENSEE TO PURCHASE LIABILITY INSURANCE 


The board of regents of the University of Michigan states that it has author- 
ity to purchase liability insurance and has entered into a binder agreement with 
NELIA to provide liability insurance in the amount of $250,000. The Commission 
has advised the University of Michigan that, with respect to State agencies who 
have authority to waive their immunity from tort liability and purchase liability 
insurance, and who choose to furnish finanical protection in the form of a policy 
of nuclear liability insurance, it is considering the adoption of a requirement 
that such licensees waive their immunity and that such policies include an en- 
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dorsement pursuant to which the insurance carriers bind themselves not to 
plead any immunity of the agency as a defense under the policy. Representatives 
of the insurance pools have informed the Commission that they are prepared to 
include such an endorsement in any policy of nuclear energy liability insurance 
which they issue. 

The reports furnished by the Federal agencies and Oklahoma State, Texas 
Agriculture and Mechanical, Utah, and North Carolina State disclaim authority 
to purchase liabiilty insurance. 

In summary, the reports which have been filed by licensees indicate that Fed- 
eral agencies and a number of State agencies holding AEC facility licenses, are 
unable to furnish financial protection. In the case of the Federal agencies it 
appears that they are without authority to make any more extensive waiver of 
the sovereign immunity of the United States Government than has been provided 
for in the Tort Claims Act, and that they are without authority to purchase 
policies of nuclear energy liability insurance. 

The Tort Claims Act may not furnish the extensive waiver of Federal im- 
munity from tort liability which is required to carry out the purposes of the 
indemnity legislation. The waiver of immunity in the Tort Claims Act is limited 
by several exceptions; principal among these is the exception which applies when 
damage is caused by a Government employee executing a statute or regulation 
or performing a discretionary function. Study of the Texas City case ( Dalehite 
v. United States, 345 U. S. 15 (19538) ), and related cases construing the phrase 
“discretionary function,” suggests that the “discretionary function” exception 
might apply to an incident at a federally owned, licensed reactor, operated in 
accordance with approved operating procedures. 

In its temporary regulation, the Commission did not exercise its authority to 
require waiver of immunity from tort liability as a condition fur licensing 
Federal or State agencies. To have done so could have resulted only in the 
suspension of those licenses and the shutting down of the reactors involved. 

The Price-Anderson Act had two principal objectives: to assure that funds 
to satisfy public claims for damages will be available in the event of a nuclear 
incident causing substantial damage; and to remove the deterrent to industrial 
participation in the atomic energy program created by the possible liability of 
participants (e. g., suppliers, service contractors, ete.) in the event of cata- 
strophie accidents. 

Fulfillment of the purposes of the Price-Anderson Act seems to require 
(1) an assumption by the Federal and State Governments of liability for nu- 
clear incidents arising out of activities under section 103 or 104 licenses is- 
sued by AEC to Federal and State agencies to the same extent as a non- 
Government entity would be liable under the circumstances; and (2) provision 
for the indemnification of ‘other persons liable” up to the amount of financial 
protection. Consequently, the Commission is considering the need for possible 
legislation to waive Federal immunity from tort liability with respect to claims 
based upon a nuclear incident arising out of or in connection with the activities 
of a Federal agency licensed by AEC pursuant to section 103 or 104 of the act. 

On March 24 and 25, 1958, representatives of the Commission met with the 
Committee on Atomic Energy Law of the National Association of Attorneys 
General, and a subcommittee of the drafting committee of the Council of State 
Governments. The problems of compliance by State agencies with the require- 
ments of section 170a were discussed. Work was begun on a model bill which 
might be recommended to the States enabling their agencies to comply with 
the requirements of the law. 

As presently envisaged, the model State legislation might provide, among 
other things, for a waiver of State immunity with respect to each nuclear in- 
cident equal to the sum of the amount of financial protection required by the 
Commission plus $500 million. The bill might also authorize State agencies 
to purchase nuclear energy liability insurance. 

It appeared from the discussion at the meeting that perhaps a substantial 
majority of State constitutions contain provisions which would prevent their 
legislatures from authorizing State indemnification of suppliers and other per- 
sons liable. 


II. INVESTIGATION AND SETTLEMENT OF CLAIMS 


The Commission is presently negotiating with a joint claims subcommittee 
of the Nuclear Energy Liability Insurance Association and the Mutual Atomic 
Energy Liability Underwriters to arrange for standby claims investigation serv- 
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ices in the event that claim payments are required under the statutory in- 
demnity of any licensee. A proposed letter of intent is presently being nego- 
tiated with this subcommittee and should soon be in acceptable form for exe- 
cution by both parties. A definitive contract will eventually replace the letter of 
intent. 

III. CONTRACTOR INDEMNITY 


Under authority contained in section 170d of the Atomic Energy Act of 
1954, as amended by Public Law 85-256, 85th Congress, the Commission has 
adopted a policy of entering into agreements of indemnification extending the 
statutory indemnity— 

(a) To AEC contractors engaged in the operation of nuclear reactors, 

(b) To AEC contractors engaged in operating a production or utilization 
facility such as a gaseous diffusion plant or a chemical separation plant, 

(c) To AEC construction contractors whose work entails the risk of oc- 
currence of a substantial nuclear incident. 

The Commission has also authorized, subject to review by the General Man- 
ager, extending statutory indemnity to AEC contractors, other than those speci- 
fied in (a), (b), and (c) above, who may engage in activities involving the 
risk of occurrence of a substantial nuclear incident. Such cases will be re- 
viewed by category and will be considered in relation to similar activities 
under the licensing program. 

In addition the Commission has approved arrangements which would provide 
a contractual assurance to design and engineering contractors and suppliers of 
eomponent parts that AEC will indemnify them under its indemnity agreement 
with the operator upon completion of the facility. 

The Commission agreed that AEC contractors with whom statutory in- 
demnity agreements are executed will not be required to furnish financial pro- 
tection in the form of insurance, except in those instances where the work of a 
contractor is so commingled with his commercial work as a licensee as to 
preclude segregation of AEC work. In such a situation a pro rata portion of 
the cost of his financial protection may be paid by AEC. Finally the Com- 
mission agreed that no fee will be charged an AEC contractor for an indemnity 
agreement. The JCAE was advised of this action by the Commission in a letter 
dated December 12, 1957. 

Managers of operations have been instructed to offer promptly the statutory 
indemnity to present AEC contractors of the categories described in (a), (6), 
and (c) above. They have also been instructed to include statutory indemnity 
in any new contracts within the categories of (a), (b), and (c) above. At 
this time negotiations to accomplish this are being conducted by all operations 
offices. 

In carrying out this policy the Commission is presently negotiating with the 
various insurance companies to handle any claims which may arise under the 
statutory indemnity in its contract operations. 


APPENDIX A 


[Federal Register, vol. 22, No. 176, Wednesday, September 11, 1957] 
TITLE 10—ATOMIC ENERGY 
CuHaApTER I—ATOMIC ENERGY COMMISSION 


PART 140—FINANCIAL PROTECTION REQUIREMENTS AND INDEMNITY AGREEMENTS 


On September 2, 1957, Public Law 256 (85th Congress) was signed by the 
President and became effective as an amendment to the Atomic Energy Act of 
1954 (68 Stat. 919). Public Law 256 provides a means for protecting the 
public from financial loss from a nuclear incident. 

To implement the indemnity provisions of the law the Atomic Energy Com- 
mission is issuing the following regulations which will be effective until defini- 
tive regulations are issued. In connection with the development of such more 
definitive regulations, the Commission intends to solicit the views of representa- 
tives of all affected groups and to furnish full opportunity for public commént. 
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At the present time there are no licenses in effect under section 103 of the act, 
and a relatively small number under section 104, authorizing operation of facili- 
ties. With one exception, all the licenses authorizing operation of facilities 
were issued under section 104 ce. for the operation of nuclear reactors at rela- 
tively low power for research and development, or at nominal power for critical 
experiments. The exception is a license issued under section 104 b. for the 
operation of a reactor in California for the generation of electrical energy. 

[he regulation requires each licensee authorized to operate a nuclear reactor 
to maintain financial protection in the amount of $150,000 per thousand kilo- 
watts of thermal capacity authorized by his license. This amount is established 
as a temporarly basis for cetermining financial protection required. Public 
Law 256, 85th Congress, requires financial protection equal to the total amount 
of private liability insurance available (expected to be approximately 
$60,000,000) for all power reactors with a capacity of 100,000 electrical kilo- 
watts or more. Such a relationship applied to all reactors needs to be ex- 
pressed in thermal capacity since many reactors will not be used in connection 
with the generation of electricity. The ratio of thermal to electrical capacity 
varies somewhat among different types of reactors. For the purpose of this 
regulation. this ratio has been assumed as four to one, Therefore, a capacity 
of 400,000 thermal kilowatts would require $60,000,000 of private insurance, or 
$150,000 per thousand kilowatts of thermal capacity. 

While this formula is deemed appropriate during the interim period for power 
reactors and the larger research and test reactors, it is not meaningful for those 
operating at very low power which will produce correspondingly small amounts 
of fission products. The principal hazard and potential public liability arising 
from such reactors will be the possibility of exposing to radiation persons in the 
immediate vicinity of the reactor, such as students, trainees, visitors and persons 
working on cooperative research projects. There is a remote possibility that a 
number of such persons might be injured resulting in fairly substantial claims. 
This type of hazard is present in reactors of any size and the extent to which it 
varies with different reactors is not readily subject to measurement. For the 
purpose of this temporary regulation, therefore, it has been determined that 
$250,000 is a minimum reasonable amount in view of the potential liability. 

It is particularly important to note that the amounts of financial protection 
required by this regulation are not necessarily indicative of those that will be 
required by the more definitive regulations. The provisions of the latter for 
determination of these amounts will be based on more thorough consideration 
of such criteria as cost and terms of private insurance; type, size and location of 
the licensed activity and other factors pertaining to hazard; and the nature 
and purpose of the licensed activity, as provided by section 4 of Public Law 
256. It should be emphasized, therefore, that the amounts of financial pro- 
tection required by the more definitive regulations may vary substantially from 
those in this regulation. 

Preparation of the form of indemnity agreement which the Commission will 
enter into under Public Law 256 has not been completed. Section 140.18 of the 
regulation, however, is intended to make it clear that such agreements will be 
issued in due course; and that the Government’s obligation to indemnify will 
take effect at the time established in the section and will not be affected by the 
time of execution or issuance of such agreements. This will assure maximum 
financial protection to the public and licensees. 

Because these regulations are expected to be replaced at an early date by 
more definitive regulations, and because it is the purpose of these regulations 
to carry out the requirements of Public Law 256 with respect only to such types 
of licensees as are presently authorized to operate facilities, this part does 
not include many types of provisions which will be included in later revisions; 
and does not apply to certain kinds of licensees who may be subject to such 
future regulations. 

In light of the foregoing, the Atomic Energy Commission has found that gen- 
eral notice of proposed rulemaking and public procedure thereon are unnecessary 
and would be contrary to the public interest: and that good cause exists why 
these rules should be made effective after less than the customary 30 days’ 
prior notice. These findings are based particularly on the desirability of making 
the Federal indemnity available on reasonable terms for protection of the public 
as promptly as is practicable. 
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The following rules are published as a document subject to codification, effec- 
tive 15 days after publication in the FEDERAL REGISTER. 
Sec. 


140.1 Purpose. 

140.2 Scope. 

140.3 Definitions. 

140.4 Interpretations. 

140.5 Cou: munications. 

140.11 Amount of financial protection required. 

140.12 Types of financial protection. 

140.13 Proof of financial protection. 

140.14 Special provisions applicable to licensees furnishing financial protection in whole 
or in part in the form of liability insurance. 

140.15 Commission review of proof of financial protection. 

140.16 Reports by certain licensees asserting immunity from liability. 

140.17 Indemnity agreements. 

140.18 Specific exemptions. 


AUTHOR:iTY: §§ 140.1 to 140.18 issued under sec. 161, 68 Stat. 948; 42 U. S. C. 2201 
Interpret or apply sec. 4, Public Law 256, 85th Cong. 

§ 140.1 Purpose. The regulations in this part are issued to provide appro- 
priate procedures and requirements for determining the financial protection re- 
quired of licensees and for the indemnification and limitation of liability of cer- 
tain licensees and other persons pursuant to section 170 of the Atomic Energy 
Act of 1954 (68 Stat. 919), as amended. 

§ 140.2 Scope. (a) The regulations in this part apply to each person who 
has authority under a license issued pursuant to Part 50 of this chapter, to op- 
erate a nuclear reactor. To the extent provided in paragraph (b) of this sec- 
tion, this part applies also to applicants for such licenses. 

(b) Each applicant for license under Part 50 authorizing operation of a nu- 
clear reactor shall (prior to issuance of such license) furnish the proof of fi- 
nancial protection specified in § 140.13, and if appropriate shall furnish the in- 
formation specified in § 140.16. 

§ 140.3 Definitions. As used in this part, 

(a) “Act” means the Atomic Energy Act of 1954 (68 Stat. 919) including any 
amendments thereto. 

(b) “Atomic energy” means all forms of energy released in the course of nu- 
clear fission or nuclear transformation. 

(c) “Byproduct material” means any radioactive material (except special nu- 
clear material) yielded in or made radioactive by exposure to the radiation inci- 
dent to the process of producing or utilizing special nuclear material. 

(d) “Commission” means the Atomic Energy Commission or its duly author- 
ized representatives. 

(e) “Financial protection’’ means the ability to respond in damages for public 
liability and to meet the costs of investigating and defending claims and settling 
suits for such damages. 

(f) “Government agency” means any executive department, commission, in- 
dependent establishment, corporation, wholly or partly owned by the United 
States of America which is an instrumentality of the United States, or any 
board, bureau, division, service, office, officer, authority, administration, or 
other establishment in the executive branch of the Government. 

(g) “Licensee” means any person who is the holder of a license issued under 
the regulations in Part 50 of this chapter authorizing such person to operate a 
nuclear reactor. 

ch) “Licensed activity’ means an activity authorized by a license described 
in § 140.2. 

(i) “Nuclear incident” means any occurrence within the United States caus- 
ing bodily injury, sickness, disease, or death, or loss of or damage to property, 
or for loss of use of property, arising out of or resulting from the radioactive, 
toxic, explosive, or other hazardous properties of source, special nuclear or 
byproduct material. 

(j) “Nuclear reactor” means an apparatus, other than an atomic weapon, 
designed or used to sustain nuclear fission in a self-supporting chain reaction. 

(k) “Person” means (1) any individual, corporation, partnership, firm, as- 
sociation, trust, estate, public, or private institution, group, Government agency 
other than the Commission, any State or any political subdivision thereof, or 
any political entity within a State, any foreign government or nation or any 
political subdivision of any such government or nation, or other entity; and (2) 
any legal successor, representative, agent, or agency of the foregoing. 

(1) “Person indemnified” means the person with whom an indemnity agree- 
ment is executed and any other person who may be liable for public liability. 


, 
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(m) “Public liability” means any legal liability arising out of or resulting from 
a nuclear incident, except claims under State or Federal Workmen’s Compensa- 
tion Acts of employees of persons indemnified who are employed at the site 
of and in connection with the activity where the nuclear incident occurs, and 
except for claims arising out of an act of war. “Public liability” also includes 
damage to property of persons indemnified: Provided, That such property is 
eavered under the terms of the financial protection required, except property 
which is located at the site of and used in connection with the activity where 
the nuclear incident occurs. 

(n) “Source material” means source material as defined in the regulations 
contained in Part 40 of this chapter. 

(o) “Special nuclear material” means (1) plutonium, uranium 233, uranium 
enriched in the isotope 233 or in the isotope 235, and any other material which 
the Commission, pursuant to the provisions of section 51 of the act, determines 
to be special nuclear material, but does not include source material; or (2) any 
material artificially enriched by any of the foregoing, but does not include source 
material. 

(p) “United States” when used in a geographical sense, includes all Terri- 
tories and Possessions of the United States, the Canal Zone, aud Puerto Rico. 

§ 140.4 Interpretations. Except as specifically authorized by the Commission 
in writing, no interpretations of the meaning of the regulations in this part by 
any oflicer or employee of the Commission other than a written interpretation 
by the General Counsel will be recognized to be binding upon the Commission. 

§ 140.5 Communications. All communications concerning the regulations in 
this part should be addressed to the Atomic Energy Commission, Washington 
25, D. C., Attention: Division of Civilian Application. 

§ 140.11 Amount of financial protection required. Fach licensee is required 
to have and maintain financial protection for each nuclear reactor in the amount 
of $150,000 per thousand kilowatts of thermal energy capacity authorized by his 
license: Provided, That in no event shall the amount be less than $250,000 for 
each nuclear reactor. 

§ 140.12 Types of financial protection. (a) The amounts of financial protec- 
tion required under this part may, at the option of the licensee, be furnished and 
maintained in the form of: 

(1) An effective policy of liability insurance from private sources for which 
the premiums have been paid; or 

(2) Adequate resources to provide the financial protection required by § 140.11; 
or 

(3) Such other type of financial protection as the Commission may approve. 
The Commission may permit licensees, such as Government agencies, for whom 
none of the above means of establishing protection is feasible, to furnish proof 
of financial protection in some other appropriate form ; or 

(4) Any combination of the foregoing. 

(b) In any case where the Commission has approved proof of financial pro- 
tection filed by a licensee pursuant to § 140.13, the licensee shall not substitute 
one type of financial protection for another type without first obtaining the 
written approval of the Commission. 

§ 140.18 Proof of financial protection. (a) Each person, who, on the effective 
date of this part, is the holder of a license described in § 140.2, shall, within 
30 days after the effective date of this part, file with the Commission eight copies 
of proof of financial protection. The Commission may, upon good cause shown, 
grant extensions of such period. 

(b) Proof of financial protection in the case of licensees who maintain fi- 
nancial protection in whole or in part in the form of liability insurance shall 
(with respect to such insurance) consist of a copy of the liability policy (or poli- 
cies) together with a certificate by the issuing organization or organizations 
stating or undertaking: 

(1) That said copy is a true copy of a currently effective policy issued to the 
licensee ; 

(2) The period of time for which premiums on the policy have been paid; 

(3) That the issuing organization or organizations agree that they will not 
(for any reason whatever, including any act or failure to act of the licensee) 
modify, amend, terminate, or suspend said policy, or do any other act affecting 
such organization’s or organizations’ obligations under said policy, unless they 
shall have filed with the Commission a written notice thereof prior to the effec- 
tive date of such act or action: Provided, That nothing in such undertaking shall 
be deemed to require such organization or organizations to furnish notice to the 
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Commission of the expiration of such policy at the end of the period of time 
specified in the policy as the term thereof. 

(c) Proof of financial protection in the case of licensees who maintain financial 
protection in whole or in part in the form specified in § 140.12 (a) (2) shall con- 
Sist of a showing that the licensee has adequate resources to provide the financial 
protection required under this part. 

(d) The Commission may require any licensee to file with the Commission such 
additional proof of financial protection or other financial information as the 
Commission determines to be appropriate for the purpose of determining 
whether the licensee has or is maintaining financial protection as required under 
this part. 

(e) The licensee shall notify the Commission of any material change in proof 
of financial protection or in other financial information filed with the Commis- 
sion under this part. 

§ 140.14 Special provisions applicable to licensees furnishing protection in 
whole or in part in the form of liability insurance. In any case where a licensee 
undertakes to maintain financial protection in the form of liability insurance for 
all or part of the financial protection required by this part. 

(a) The Commission may require that the licensee demonstrate that the or- 
ganization or organizations which have issued such policies are legally authorized 
to issue them and do business in the United States and have clear ability to 
meet their obligations ; and 

(b) The licensee shall notify the Commission, at least 30 days prior to the 
expiration of any such policy, of the renewal of such policy or of arrange- 
ments made by the licensee to maintain financial protection in some other form. 

§ 140.15 Commission review of proof of financial protection. (a) The Com- 
mission will promptly review proof of financial protection filed by any licensee 
pursuant to § 140.13. If the Commission finds that the licensee is maintaining 
financial protection in compliance with the requirements of this part, the licensee 
will be notified that his proof of financial protection has been approved. In the 
case of licensees maintaining all or part of their financial protection in a form 
other than liability insurance such notice of approval may designate the times 
upon which the licensee shall thereafter furnish to the Commission additional 
financial information for the purpose of determining whether the licensee is 
maintaining financial protection as required by this part. 

(b) In anv case where a licensee has not furnished to the Commission satis- 
factory proof of financial protection within the period allowed by the Com- 
mission pursuant to § 140.18, the Commission may suspend or terminate the 
license in accordance with the procedures provided in Subpart B, Part 2 of 
this chapter. 

§ 140.16 Reports by certain licensees asserting immunity from liability. (a) 
Within 60 days after the effective date of this part, each licensee who believes 
that he is wholly or partially immune from public liability under any provision 
of State or Federal law shall file with the Commission eight copies of an 
opinion of Counsel containing the following information: 

(1) The nature and extent of any such immunity possessed by the licensee ; 

(2) Whether or not employees of the licensee when engaged in the licensed 
activity are immune from public liability under any provision of State or Federal 
law and, if so, the nature and extent of such immunity: 

(83) Whether or not the licensee has authority to waive such immunity ; 

(4) Whether or not the licensee has authority to purchase liability insurance, 

(b) Reports filed under this section should include appropriate references to 
legal authorities. The Commission may, upon good cause shown, grant exten- 
sions of the period within which reports may be filed under this section. 

§ 140.17 Indemnity agreements. (a) The Commission will, in due course, 
execute and issue agreements of indemnity pursuant to the regulations in 
this part or such other regulations as may be issued by the Commission. Each 
such agreement shall contain such provisions as are required by law and such 
additional provisions as may be incorporated therein by the Commission pur- 
suant to regulation. Such »greements, as to any licensee, shall be effective on: 

(1) The effective date of this part; or 

(2) The effective date of the license authorizing the licensee to operate the 
nuclear reactor involved, whichever is later. 

(b) Each licensee shall pay a fee to the Commission at the rate of $30 per 
year per thousand kilowatts of thermal capacity authorized in its license: Pro- 
vided, That no fee shall be less than $100 per annum for any nuclear reactor. 
Such fee shall be due for the period beginning with the date on which the ap- 


! 
} 
; 
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plicable indemnity agreement will be effective under paragraph (a) of this 
section; and shall be paid in accordance with billing instructions received from 
the Commission, 

§ 140.18 Specific exemptions. The Commission may, upon application by 
any interested person, grant such exemptions from the requirements of this 
part as it determines are authorized by law and are otherwise in the public 
interest. 

Dated at Washington, D. C., this 5th day of September 1957. 

For the Atomic Energy Commission. 

R. W. Cook, 
Acting General Manager. 


{[F. R. Doc. 57-7451; Filed, Sept. 10, 1957 ; 8: 53 a. m.] 
APPENDIx B 
[Draft] 
TITLE 10—ATOMIC ENERGY COMMISSION 


CHAPTER I—ATOMIC ENERGY 


PART 140—FINANCIAL PROTECTION REQUIREMENTS AND INDEMNITY 
AGREEMENTS 


On September 11, 1957, the Atomic Energy Commission issued Title 10 C. F. R. 
Part 140, ‘Financial Protection Requirements and Indemnity Agreements,” pur- 
suant to he Atomic Energy Act of 1954, as amended by Public Law 85-256. 

When Part 140 was issued, the Commission stated, among other things, that 
the regulations therein would be replaced at an early date by more definitive 
regulaticns; that Part 140 does not contain many types of provisions which will 
be included in later revisions; and that it does not apply to certain kinds of 
licensees Who may be subject to future regulations. The Commission emphasized 
that “the amounts of financial protection required by the more definitive regula- 
tions may vary substantially” from those contained in the regulations issued 
on September 11, 1957. 

The following proposed amendment to Part 140 contains provisions whereby 
the Commissicn would calculate the amounts of financial protection to be re- 
quired of licensees authorized to operate nuclear reactors. Other amendments 
to Part 140 are being prepared. 

Under section 170 (b) of the act, licensees authorized to operate nuclear re- 
actors having a rated capacity of 100,000 electrical kilowatts or more are required 
to have and maintain financial protection equal to the amount of liability in- 
surance available from private sources. With respect to other licensed reactors, 
the Conumission taay establish a lesser amount on the basis of criteria set forth 
in writing, taking into consideration such factors as those specified in section 
170 (b). 

The »mount of financial protection which would be required under the amend- 
ment for any given reactor should not be construed as indicating what the po- 
tential or probable damages might be if a serious accident involving that reactor 
were te occur. The maximum amount of financial protection required may be far 
less than the theoretical potential damage which might be caused by a major 
accident. On the other hand, the amount required under the amendment for 
eny given reactor may exceed substantially the total damage that might be ex- 
pected to occur. 

The following amendment would establish a minimum amount of financial 
protection of $3 million and a maximum of $6C million. The Commission has 
been advised that $60 million represents the maximum amount of public liability 
insurance which the insurance syndicates will write for a single facility or loca- 
tion. The reasons for establishing the minimum amount of $3 million are ex- 
plained below. Beyond the amount of financial protection wihch licensees must 
maintain, the law provides for indemnification by the Government in the amount 
of $500 million. 

In addition to establishing minimum and maximum amounts of financial pro- 
tection, the amendment contains a formula which is regarded as furnishing an 
equitab!e’ means for calculating the amounts of financial protection between the 
minimum and maximum amounts specified. Factors incorporated in the formula 
include the anthorized power level (expressed in thermal kilowatts), the length 
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of the fuel cycle, and the population density within a reasonably sized area sur- 
rounding the reactor. 

In preparing the amendment the Commission has taken into consideration, 
among other things, (1) the cost and terms of private insurance; (2) the type, 
size, and location of the licensed activity, and other factors pertaining to the 
hazard ; and (3) the nature and purpose of the licensed activity. 

In the light of available information as to the costs and terms of private in- 
surance, and as to the nature and purpose of existing and anticipated nuclear 
reactors, the Commission believes that the requirements of the proposed amend- 
ment are reasonable. 

Under the amendment, the amounts of financial protection required do not vary 
on the basis of differences in the types of reactors. Under the Commission's 
regulations, all licensed reactors must meet the Commission’s safety require- 
ments. Although there may be differences in the relative safety of various 
reactor types, or as between different reactors of the same type, there has been 
insufficient experience to furnish a basis for differentiating as to the relative 
safety of various reactors. 


THE “BASE AMOUNT” OF FINANCIAL PROTECTION 


As noted above, the formula contained in the amendment is used for determin- 
ing the amounts of financial protection between the specified minimum and 
maximum. In applying the formula a “base amount” of financial protection 
must first be calculated; the base amount is then adjusted by appropriate factors 
for fuel cycle and population density. 

The base amount of financial protection is calculated by multiplying $150 
times the maximum power level, expressed in thermal kilowatts, authorized by 
the applicable license. Public Law 85-256 requires financial protection equal 
to the total amount of private liability insurance available for all power reactors 
with a capacity of 100,000 electrical kilowatts or more. Such a relationship 
applied to all reactors needs to be expressed in thermal capacity since many 
reactors will not be used in connection with the generation of electricity. The 
ratio of thermal to electrical capacity varies somewhat among different reactors. 
For purposes of this amendment the ratio of thermal power to electrical power 
is defined as 4 to 1. Therefore, a capacity of 400,000 thermal kilowatts would 
require $60 million of private insurance or $150 per kilowatt of thermal capacity. 


FUEL CYCLE FACTOR 


The Commission believes that it is appropriate to require more financial pro- 
tection for reactors which have large fission product inventories than those 
which have smaller fission product inventories. The power level and the length 
of time which fuel remains in a reactor furnish a reasonable measure of the 
relative fission product inventory in most reactors. For any given power level, 
a longer fuel cycle results in a greater inventory of fission products. Accord- 
ingly, under the proposed amendment the base amount of financial protection 
must be multiplied by an appropriate “fuel cycle” factor. 

The fuel cycle factors specified in the amendment are a factor of “0.75” for 
cycles less than 30 days; “1” for cycles from 30 days to 180 days, inclusive: and 
a factor of “1.25” for cycles exceeding 180 days. The fuel cycle is defined as 
the average time, expressed in days of equivalent full power operation, which the 
fuel is expected to remain in the reactor. 


POPULATION FACTOR 


Under the proposed amendment, the base amount must be multiplied also by 
a population factor. The population factor is designed to adjust the amount of 
financial protection by the relative density of population in a reasonably sized 
area surrounding the reactor. 

There are three steps involved in determining the population factor to be used 
in any particular case. First, the area to be considered must be decided upon. 
Under this amendment, the area to be considered for any given facility is a circle 
with the facility at its center and the radius equal to 3 times the square root of 
the maximum authorized power level in thermal megawatts. This formula for 
determining the area appeals to be reasonable in light of the fact that it results 
in a radius of 60 miles for a reactor authorized to operate at a maximum power 
level of 400 thermal megawatts; and a radius of 3 miles for a reactor author- 
ized to operate at 1 thermal megawatt. Both of the above radii, as well as the 
difference between them, are considered reasonable for the purpose for which 
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they are to be used. The use of the square root limits very large reactors to 
meaningful areas. 

The second step is to identify all counties and independent cities (as shown 
in the 1950 Census of Population, Bureau of the Census) which are, in whole 
or in part, within the circle determined in step one. The total population of all 
such counties and independent cities (according to the same census) is divided 
by the total number of square miles (as shown in that census) within the 
same counties and cities. The result of these calculations is deemed to be the 
average population density per Square mile for the area under consideration. 
Step two is completed by multiplying the square root of the average population 
density by a factor of 0.1. The resultant number, rounded to the nearest tenth, 
is the initial population factor. 

Step three requires in some cases an adjustment of the initial population 
factor. This adjustment is designed to take into account the proximity of the 
reactor to centers of population. To accomplish this adjustment, the total area, 
as determined above, is divided into five concentric rings, with the first ring 
having a radius equal to one fifth of the radius determined for the entire area, 
the second ring a radius equal to two fifths, ete. The initial population factor 
is then adjusted by the addition of 0.2 for each 10,000 of population in population 
centers of 10,000 or more which (1) are listed as incorporated or unincorporated 
places in the 1950 Cenus of Population; and (2) have a population of 10,000 
or more; and (3) are wholly or partly within the first concentric circle as 
established above. For the second area from the reactor, 0.2 is added to the 
initial population factor for each 40,000 of population in population centers of 
40,000 or more. For the areas bounded by the third, fourth and fifth con- 
centric rings similar adjustments for population in population centers having 
a population of 90,000, 160,000 or 250,000 are made as shown in the amend- 
ment. This process is continued until the maximum population factor of 4 has 
been reached. The complete schedule for these adjustments is set forth in the 
amendment. 

The appropriate data as to population and square miles within counties and 
independent cities should be obtained from table 5 for each State, Territory, 
or possession in volume 1, Number of Inhabitants, 1950 Census of Population. 
The “population centers” referred to, and the population of each, are specified 
in table 7 for each State, Territory, or possession in the same volume of the 
1950 Census of Population. 

Consideration was given to incorporating into the formula a factor to reflect 
property values within the area under consideration. However, no workable 
means for determining such values were found. 


THE MINIMUM AMOUNT OF FINANCIAL PROTECTION 


The $3 million minimum amount of financial protection provided in this amend- 
ment is designed to minimize the possibility of the Government becoming in- 
volved under its indemnity obligation in situations involving only relatively small 
claims, such as those which might be asserted by students or visitors for 
excessive exposure to radiation from a reactor. Based on available informa- 
tion as to the cost of private insurance, it is believed that this minimum amount 
will not impose an excessive economic burden on reactor licensees. 


AMOUNT OF FINANCIAL PROTECTION IN CASES WHERE A LICENSEE IS LICENSED TO 
OPERATE TWO OR MORE NUCLEAR REACTORS AT A SINGLE LOCATION 


Representatives of the insurance syndicates have advised that the nuclear 
energy liability policies which they are planning to issue will cover all nuclear 
hazards arising out of the possession, disposal or use of special nuclear material 
at a described location; that they do not plan to issue separate policies for 
particular activities or reactors at a single location; and that the limit of 
liability provided in the policy will be the total aggregate liability of the 
companies under the policy for all nuclear energy hazards with respect to the 
location. 

In view of these circumstances, the Commission had determined that where 
more than one licensed reactor requiring financial protection is located at the 
same site, the amount of financial protection required of the licensee is the 
highest amount required for any single reactor, but this amount must be avail- 
able for each licensed reactor at the site. 
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Notice is hereby given that adoption of the following amendment to Part 140, 
10 Code of Federal Regulations, Financial Protection Requirements and In- 
demnity Agreements is contemplated. All interested persons who desire to 
submit written comments and suggestions for consideration in connection with 
the proposed amendment should send them to the United States Atomic Energy 
Commission, Washington 25, D. C., Attention: Director, Division of Civilian 
Application, within 30 days after publication of this notice in the Federal 
Register. 

Section 140.11 is amended to read as follows: 

“Section 140.11. Amount of Financial Protection Required. (a) Each licensee 
is required to have and maintain financial protection for each nuclear reactor 
in an amount determined pursuant to the formula and other provisions of this 
section, provided that: 

“(1) In no event shall the amount of financial protection required for any 
nuclear reactor be less than $3,000,000 ; 

“(2) In no event shall the amount of financial protection required for any 
nuclear reactor be more than $60,000,000 ; and 

“(3) For nuclear reactors designed for the production of electrical energy 
and having a rated capacity of 100,000 electrical kilowatts or more, the amount 
of financial protection required shall be $60,000,000. 

“(b) (1) The formula is: 

X=B times F times P. 

(2) In the formula: 

X=amount of financial protection in dollars. 
B=base amount of financial protection. 
F=fuel cycle factor. 

P=population factor. 

(3) The base amount of financial protection is equal to $150 times the maxi- 
mum power level, expressed in thermal kilowatts, as authorized by the ap- 
plicable license. 

(4) The fuel cycle factor shall be determined as follows: 

(i) If the fuel cycle is less than 30 days, the fuel cycle factor (F) is 


“0.73 


(ii) If the fuel cycle is from 30 days to 180 days, inclusive, the fuel 
eycle factor (F) is “1”; 
(iii) If the fuel cycle is more than 180 days, the fuel cycle factor (F) 

is “1.25.” 

For purposes of this section, the “fuel cycle” is the average time, expressed in 
days of equivalent full power operation, during which the fuel is expected to 
remain in the reactor. If the fuel cycle, as so determined, is a period which in- 
cludes a fraction of a day, such fraction shall be deemed to be a whole day. 

(5) The population factor (P) shall be determined as follows: 

(i) Step 1: The area to be considered is a circle with the facility at its 
center and the radius equal to three times the square root of the maximum 
authorized power level in thermal megawatts 
(3 Vmaximum power level in thermal megawatts). 

(ii) Step 2: This step involves a determination of the average popula- 
tion density per square mile within the area determined pursuant to step 
1. Identify all counties and independent cities’ which are, in whole or in 
part, within the circle determined in step 1. The total population of such 
counties and cities should be divided by the total number of square miles 
within those counties and cities. 

Step 2 is completed by multiplying the square root of the average popu- 
lation density figure as determined above, with the factor of 0.1. The 
resultant number, rounded to the nearest tenth, is the initial population 
factor. 

(iii) Step 3: This step requires an adjustment of the initial population 
factor to take into account the proximity of the reactor to centers of popu- 
lation. “Center of population” as used in this section means each incor- 
porated or unincorporated place identified in table 7 for each State, posses- 
sion or territory in Volume 1: Number of Inhabitants, 1950 census of 
population, Bureau of the Census. Population figures for such centers 
should be obtained from the same table. 





1 ‘Independent cities” refers to the 27 independent cities in Virginia, Baltimore, Md., and 
St. Louis, Mo. The District of Columbia, for purposes of this section, is deemed to be a 
county. 
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For the purposes of this adjustment the area established under (b) (4) (i) 
above, is to be subdivided by means of concentric circles, with the first concen- 
tric circle having a radius of one-fifth of the radius of the circle describing the 
entire area; the second circle having a radius of two-fifths of the above radius; 
the third circle having a radius of three-fifths of the above radius; and the 
fourth circle having a radius of four-fifths of the above radius. The fifth con- 
centric circle will be the circle limiting the entire area. 

For the area within the first concentric circle, add “0.2” for each 10,000 of 
population in population centers having a population of 10,000 or more. 

For the area between the first and second concentric circles, add “0.2” for each 
40,000 of population located in population centers having a population of 40,000 
or more. 

For the area between the second and third concentric circles, add “0.2” for each 
90,000 of population located in population centers having a population of 90,000 
or more. 

For the area between the third and fourth concentric circles, add “0.2” for each 
160,000 of population in population centers having a population of 160,000 or 
more. 

For the area between the fourth and fifth concentric circles, add “0.2” for each 
250,000 of population in population centers having a population of 250,000 or 
more. 

In any case where a population center is crossed by one of the concentric 
circles, the population center should be regarded as being wholly within the area 
nearest the reactor. 

The maximum population factor to be applied under this section is “4.” 

(c) In any case where a person is authorized pursuant to part 50 of this 
chapter to operate two or more nuclear reactors at the same location, the total 
financial protection required of the licensee for the entire location is the highest 
amount required for any single reactor, provided that this amount is available 
for any reactor at the location. 

(d) Except in cases where the amount of financial protection calculated under 
this section is a multiple of $100,000, amounts determined pursuant to this sec- 
tion shall be adjusted to the next highest multiple of $100,000. 


APPENDIX 2 


AEC Rervortr on Operations or Sections 5, 6, AND 7 or Pusric Law 
85-256 


This report on the operation of sections 5, 6, and 7 of Public Law 85-256 is 
divided into 2 sections, one dealing with the Advisory Committee on Reactor 
Safeguards and the other dealing with facility license cases set down for hearing 
since the enactment of Public Law 85-256. 


A. Apvisory COMMITTEE ON REACTOR SAFEGUARDS 


Invitations for membership on the new Advisory Committee on Reactor Safe- 
guards were sent on August 23, 1957. Invitations for membership were extend- 
ded to all of the members of the Advisory Committee on Reactor Safeguards 
in existence at the time Public Law 85-256 was enacted. The following accepted 
appointment to the Committee: 


Dr. Manson Benedict, professor of mechanical engineering, Massachusetts In- 
stitute of Technology. 

Dr. Harvey Brooks, professor of applied physics, Harvard University. 

Dr. Willard P. Conner, manager, Physics division, Hercules Powder Co. 

Dr. Richard L. Doan, manager, Atomic Energy division, Phillips Petroleum 
Co. 

Dr. C. Rogers McCullough, project specialist, Research and Engineering division, 
Monsanto Chemical Co. 

Dr. Mark M. Mills, group leader, theoretical nuclear physics, University of 
California, radiation laboratory. 

Kenneth Osborn, manager of industrial development, General Chemical division, 
Allied Chemical & Dye Corp. 
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Donald A. Rogers, manager, central engineering, Allied Chemical & Dye Corp. 
Reuel C. Stratton, assistant director, Department of Research, the Travelers 
Insurance Co, 


Dr. Abel Wolman, professor of sanitary engineering, Johns Hopkins Universily. 


In order to assure the independence of members of the Committee, the Com- 
mission decided that regular employees on the Commission should not be mem- 
bers of the Committee. Dr. C. Rogers McCullough, in order to accept appoint- 
ment to the new Committee, resigned from his job as Deputy Director of the 
Division of Civilian Application. 

The Committee elected Dr. McCullough as its chairman and Mr. Stratton as its 
vice chairman. Dr. Mills resigned on January 3, 1958, because of the press of 
other responsibilities. 

The Commission designated the Director of the Division of Licensing and 
Regulation as its representative in the handling of matters with the Committee, 
in view of the fact that such matters fall within his area of responsibility. 
This is in accordance with the Commission’s established practice for working 
with its advisory committees. 

The new Committee has held 2 to 3 day meetings on 5 occasions since its 
establishment. Four of these meetings were held in Washington and one in 
Chicago. 

Since the enactment of Public Law 85-256, the Commission has dealt with 
a number of matters affecting the role of the Advisory Committee and the de- 
velopment of apprupriate procedures for working with the Committee. The 
procedures are, and will for some time continue to be, in a state of evolution 
and development as the Commission and the Committee gain experience in work- 
ing together in the interest of the most effective safeguards program possible. 
The Commission has reviewed and is continuing to review these matters with 
the Committee. 

Under Public Law 85-256, the Commission has continued its practice of refer- 
ring to the Committee for its advice all major reactor cases where either a 
construction permit or license was requested. There was a need to define “‘test- 
ing facility” as used in section 6 of Public Law 85-256. The Commission is 
using the following definition of a testing facility for purposes of Public Law 
85-256 : 

“Any research or testing reactor, for which license application is made under 
section 104¢c of the act, will be deemed a testing facility for purposes of sec- 
tions 182b and 189a of the Atomie Energy Act of 1954, as amended, when it has 
the following characteristics: 

“(1) A thermal power level in excess of 10 megawatts; or 

“(2) A thermal power level in excess of 1 megawatt and which is to contain: 

“(a) A circulating loop through the core in which the applicant proposes 
to conduct fuel experiments; or 

“(b) A liquid fuel loading; or 

“(c) An experimental facility in the core in excess of 16 square inches 
in cross section.” 

This definition will be incorporated in a proposed regulation for public com- 
ment at an early date. While there is no well accepted distinction between a 
testing facility and a research facility, the Commission attempted to formulate 
the definition on the basis of those facilities which might involve significant 
hazards consideration. The Committee’s advice on this matter was sought and 
they agreed with this proposed definition. The definition, of course, does not 
preclude the Commission from seeking the Committee’s advice on other facility 
license cases where the Commission feels that the hazards considerations are 
significant enough to justify seeking the Committee’s advice. And, in fact, the 
Commission has sought the Committee’s advice on reactor license applications 
falling outside of the definition of those cases required by law to be submitted 
to the Committee. 

In addition to the license cases, the Commission has sought the Committee’s 
advice on reactor safety matters involved in the construction and operation of 
certain of the reactors exempt from licensing, which are constructed and oper- 
ated under contract with and for the account of the Commission or which are 
constructed and operated for the Department of Defense under Presidential 
direction pursuant to section 91 of the Atomic Energy Act of 1954, as amended. 

In referring cases to the committee for its advice, the Commission makes 
available to the Committee copies of the hazards summary reports and all 
amendments thereto submitted to the Commission by the applicant or the con- 
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tractor. In addition, the Commission’s staff normally prepares a document con- 
taining a summary description of the facility and a detailed analysis of the 
hazards considerations, including the staff’s judgment on the particular case. 
This staff document is submitted to the Committee prior to the meeting at which 
its advice on the matter is requested. At the meeting, appropriate members 
of the Commission's staff, appropriate Commission consultants, and representa- 
tives of the applicant or contractor are present to discuss the hazards problems 
involved in each matter before the Committee. 

In licensing cases referred to the Committee, the Commission’s staff, after 
receiving and considering the Committee’s advice, prepares a final staff docu- 
ment, containing a description and hazards evaluation of the facility. This 
document, together with the ACRS report, is placed in the Commission’s public 
document room. In those cases required by law to be set down for a public 
hearing, these documents are made available to the public not later than the 
notice of hearing. In other licensing cases, these documents are made avail- 
able to the public not later than the notice of proposed action on the applica- 
tion. The notice in such cases, of course, provides opportunity for any inter- 
ested person to request a hearing. 

The ACRS report and the staff analysis are made available in the Commis- 
sion’s public document room at 1717 H Street NW., Washington, D. C. To 
assure that the public is on notice that these documents are available, a notice 
is published in the Federal Register and a press release is issued advising the 
public of the fact that these documents are available upon request to the Com- 
mission's public document room. Copies of these documents are sent to the 
appropriate State officials and the Joint Committee on Atomic Energy. 

The staff analysis and the ACRS report are not reproduced in the Federal 
Register or made part of the press release because the total number of pages 
involved in the major cases may be in excess of 30 pages. The Commission 
has not attempted to summarize these documents in the notices or press releases 
because to do so might be misleading. 


‘i B. HEARINGS 


The Commission has set three matters down for hearing in accordance with 
section 7 of Public Law 85-256: Yankee Atomic Electric Co., docket No. 50-29; 
National Advisory Committee on Aeronautics, docket No. 50-30; and General 
Electric Test Reactor, docket No. 50-70.’ All of these matters involved applica- 
tions for permits to construct reactors. The first involved a power reuctor and 
the other two involved test reactors. The following is a summary of the pro- 
cedure involved in each of these matters. 


YANKEE ATOMIC ELECTRIC CO. 


On July 31, 1957, prior to the enactment of Public Law 85-256, a notice of pro- 
posed intent to issue a construction permit was issued, giving the public 30 days 
in which to request a hearing. Attached to the notice was a document prepared 
by the staff, containing a description and analysis of the hazards of the facility. 

To carry out the intent of Public Law 85-256, a notice of hearing was issued 
in this matter on September 4, 1957. The notice of hearing set October 8, 1957, 
as the date for the hearing and vacated the July 31 notice. While this matter 
had been referred to the old ACRS, the Commission, in light of the amendment 
to the act establishing a statutory committee, decided that a report should be 
obtained from the new Committee, even though the membership was substantially 
the same as that of the old Committee. On September 18, 1957, the report of 
the new ACRS on this matter was made available to the public and a notice 
to this effect was placed in the Federal Register. This matter was set down 
for hearing before an examiner who was not given any responsibility for initial 
decision and was required to certify the record to the Commission for its decision. 

A prehearing conference was held on September 27, 1957, and the hearing 
was held on October 8, 1957. At the hearing, the applicant and the Commis- 
sion’s staff placed in the record all of their evidence and the record was closed 





! Aside from these 3 matters set down for hearing under Public Law 85-256. there has 
been 1 other facility licensing proceeding which involved a hearing. This is the matter of 
Power Reactor Development Corp., docket No. F-16, which was set down for hearing on 
the application for a construction permit as a result of three petitions for leave to 
intervene approximately a year before Public Law 85-256 was enacted. This matter 
presently is pending for decision before the Commission. 
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at that time, no petitions for intervention having been received. A written 
statement was received from Conol Sales Co. 

As a result of some misunderstanding of a change in the hour at which the 
hearing commenced, the AKC staff with the consent of the applicant moved to 
reconvene the hearing. The examiner issued an order to reconvene the heuring 
on October 24, 1957. At that hearing, an informal appearance was made on be- 
half of New England Council of the CLO-AFL councils in accordance with sec- 
tion 2.731 of the Commission’s rules of practice. In addition, a written stute- 
ment was received frum the Honorable James T. Pattersun, Congressman from 
the State of Connecticut. 

At the conclusion of the hearing on October 24, the record was again closed in 
this matter. On October 30, 1957, the Commission considered the application 
of Yankee Atomic Electric Co. and ordered that the coustruction permit be 
issued. The parties having waived intermediate decision, the construction per- 
mit was issued. 


NATIONAL ADVISORY COMMITTEE FOR AERONAUTICS 


On September 4, 1957, a notice of hearing was issued on this matter, setting 
October 8, 1957, as the date for hearing. A prehearing conference was held on 
Septemebr 27, 1957, and the AEC counsel requested a postponement of the 
hearing until the report of the ACRS had been published. Pursuant to this 
request, the hearing examiner issued an order postponing the hearing to a date 
to be thereinafter vetermined. 

An amendment to the original notice of hearing in this matter dated Septem- 
ber 6, 1957, provided that the hearing examiner should certify the record of 
the hearing to the Commission for its decision without the hearing examiner 
rendering an intermediate decision. The Commission susbequently modified this 
by an order dated December 5 in which the hearing examiner was directed 
to render an initial decision in this matter. 

On November 29, 1957, the Commission issued a notice stating that a report 
of the ACRS and a hazards analysis by the AEC staff on this matter were 
available in the Commission’s public document room, The examiner thereafter 
published an order setting January 16, 1958, as the date for hearing. A pre- 
hearing conference was held on January 6, 1958. The hearing was concluded on 
February 21, 1958, and the parties are presently preparing findings and conclu- 
sions to be submitted to the examiner. There was no intervention in this matter. 
However, there was an informal appearance by Dr. Ralph Dwork, director of 
health, State of Ohio, in accordance with section 2.731 of the Commission’s 
rules of practice. 

GENERAL ELECTRIC TEST REACTOR 


The procedure followed in the matter of GETR substantially represents our 
present thinking as to the procedure which the Commission would propose to 
follow in facility licensing cases required to be set down for hearing. The Com- 
mission issued a notice of hearing on December 5, 1957, designating the hearing 
examiner and directing the examiner to render an initial decision in this matter. 
Attached to the notice was a proposed form of construction permit and the 
notice stated that the AFC staff proposed to recommend ihe issuance of this 
permit at the hearing in the absence of good cause shown to the contrary. The 
notice and a press release issued at the same time stated that the report of the 
ACRS and a hazards analysis by the AEC staff on this matter were available 
at the Commission’s public document room. On December 16, 1957, the examin- 
iner issued an order setting the hearing for January 17, 1958. The hearing was 
held and concluded on January 17, no petitions for leave to intervene having 
been filed or requests for informal apearance having been made. On February 
7, 1958, counsels for the applicant and the AEC staff submitted proposed find- 
ings and conclusions and a proposed form of construction permit to the hearing 
examiner. On February 25, 1958, the hearing examiner issued his decision. 
The order stated that it would become final within 30 days unless exceptions 
should be filed by either party or the Commission should decide to review the 
intermediate decision on its own motion. On March 38, 1958, the applicant re- 
quested that the Commission make the order immediately effective and on 
March 6, 1958, the AEC staff submitted an answer agreeing to the applicant’s 
motion, and submitted a proposed form of order. On March 7, 1958, the Com- 
mission issued an order making the examiner’s decision immediately effective 
and construction permit was issued. 
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APPENDIX 3 


EXCERPTS FROM PRELIMINARY REPORT ENTITLED “FINANCIAL PROTECTION AGAINST 
ATOMIC Hazarps: THE INTERNATIONAL ASPECTS,” A StUpy UNDER THE AUSPICES 
or Harvard Law ScHOOL AND ATOMIC INDUSTRIAL ForuM, INC. 


I. INTRODUCTION 


The critical problem to which this study is addressed arises out of the risk, 
however slight, that damage of catastrophic proportions might occur abroad 
in the operation of atomic power facilities and related nuclear installations. 
This could impose a crushing loss both upon the public exposed to injury and 
also upon the enterprises operating or supplying the facilities, including American 
firms. The answer to the problem thus created involves devising means by which 
the risk of loss can be so allocated as to give reasonable protection to the ex- 
posed public while not obliging atomic enterprises to risk an intolerable burden 
of liability. These enterprises cannot escape this risk by taking out liability 
insurance in conventional amounts. Abroad as in the United States, insurance 
companies cannot provide coverage coextensive with the risk of liability unless 
in some way the amount of that risk can be reduced to more nearly normal 
proportions. 

3asically, the problem is the same as that which led the Congress in 1957 to 
enact the so-called Anderson-Price amendments to the Atomic Energy Act. 
The theory of this legislation is that the magnitude of the atomic hazard makes 
it necessary that its financial burden be shared between the industry which 
creates the risk and the nation which benefits from development of atomic 
power. This result has been accomplished by (1) requiring the industry to pro- 
vide private financial protection for each facility, but limiting the requirement 
to the amount available (not likely to exceed $60 million) and, (2) indemnifying 
the industry with public funds for any further liability imposed on it in connec- 
tion with nuclear incidents in the United States, up to $500 million per incident. 

Similar as the domestic problem may be to the international one, the latter 
is enormously more complicated. The complexity arises not only from a 
multiplicity of differing legal systems, substantive rules of law, procedural re- 
quirements, measures of damages, legal traditions, standards of living, and pub- 
lie attitudes. It also arises from the possibility of complex circumstances in 
which, to use a relatively simple example, an atomic installation located in one 
country, having been designed or equipped by a supplier with its place of business 
in another country, contaminates persons or property in yet a third country. 
This situation gives rise to a host of problems. It involves such matters as the 
requirements of the courts of each of the three countries for entertaining suits. 
Will these courts apply their own rules of law to the decision of substantive issues 
or those of one of the other countries? Under what circumstances will the courts 
of each country enforce judgments rendered in the courts of the others? Certain 
aspects of these problems may be governed by existing treaties or international 
conventions. Others may be further complicated by local legislation pertaining 
to state ownership or the conservation of foreign exchange. 

The success of the Anderson-Price amendments in apportioning the financial 
burden of atomic hazards between industry and Government has removed a sub- 
stantial impediment in the United States to the manufacture of atomic equipment 
and the utilization of atomic power. Failure to solve this problem might have 
meant that the development of atomic power facilities, techniques and know-how 
in the United States would have been seriously slowed down, if not brought to 
a virtual standstill. The solution that has been reached, though now of benefit 
chiefly to American companies, will be equally available for protection of foreign 
suppliers of atomic equipment, once they begin selling in the American market. 

Similar considerations operate in the international field, but in some respects 
more acutely. In most of the United States, conventional sources of power are 
still abundant at conspicuously lower cost than that which will obtain in the 
near future for atomic power. Large-scale development of the latter is therefore 
not of prime economic urgency. In Western Europe, on the other hand, there is 
an almost explosive need for additional power. Conventional sources locally 
available have been rather fully developed; there is an uncomfortable and grow- 
ing sense of dependence on foreign fuel imports, and the cost differential between 
atomic and conventional power is much narrower than in the United States. 
These factors make it desirable that nuclear techniques and resources be de- 
veloped with all possible speed. In many other parts of the world, particularly 
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where native power resources are scarce and the cost of importing fuels is high, 
atomic power may be an important key to future economic advancement and a 
rising standard of living. 

American foreign economic policy in the post-war years has been directed 
toward fostering and encouraging the rise of standards of living throughout the 
free world. To this end, it is in the interest of the United States that the peace- 
ful potentialities of atomic energy be fruitfully developed on a worldwide basis. 
In addition, American firms which manufacture atomic equipment have at least 
normal commercial interest in contributing to the expansion of atomic power 
abroad. Since atomic power in the United States is still far from being eco- 
nomically competitive, the potentialities of the export market may assume more 
than usual importance to them. 

At the present time, American techniques in the nuclear power field are in 
many respects more advanced than those of other countries, and thus have a 
large international contribution to make. Furthermore, to the extent that the 
requirements of other countries make the use of enriched fuels desirable, the 
United States is presently the only practicable free-world source of such fuels, 
other than limited amounts available for export from the United Kingdom. If 
foreign programs even approaching in magnitude and speed that indicated in 
“A Target for Euratom” are to be realized, the collaboration of United States 
industry seems essential. 

Thus exists a situation ideally suited to fruitful international cooperation. 
It is in the public interest of the United States from a foreign policy stand- 
point that atomic power abroad be advantageously developed. It is also in the 
commercial interest of American manufacturers, particularly in the current 
period during which atomic power is not yet economically competitive in the 
United States. It is at least equally in the interest of foreign countries to utilize 
American techniques and equipment, particularly during this same initial period 
in which a foreign atomic power industry is being built on a priority basis almost 
from the ground up. 

Unfortunately, the risk of crushing burdens of liability in the event of accident 
bids fair to retard and perhaps to inhibit materially the rapid and fruitful 
development of atomic power abroad. The foreign liability problem, of course, 
is in no sense peculiar to American industrial suppliers. It is shared by their 
foreign subsidiaries, associates, and licensees. It bears equally on foreign firms 
with no American associations. Even those countries operating power facilities 
under state ownership must rely to no small extent upon private enterprises, both 
foreign and domestic, for design, construction and supply. How can this in- 
hibition to atomic development best be removed consistently with the public’s 
legitimate interest in safety and in reasonable compensation in the event of 
accident? We hope that the study, of which this is the preliminary report, will 
Lelp in answering that question. 

Ideally, a multilateral treaty solution dealing with all the important phases 
of the problem is called for. This will take time for the governments concerned 
to negotiate, however. In the meantime, the need to expand foreign power re- 
sources will remain urgent. A good part of our interim report is therefore 
devoted to exploring what might be accomplished by other and quicker means, 
even though the temporary arrangements examined afford only partial solutions. 


SCOPE OF THE PRELIMINARY REPORT 


Our study is concerned with how to treat those risks created by peaceful atomic 
installations which, by their very magnitude, give rise to special problems with 
which existing legal processes cannot satisfactorily cope. We shall thus deal 
primarily with possible injuries to the persons and property of the public, with 
so-called third-party liability. Injuries to persons and property connected with 
the installations themselves are nevertheless a part of the problem. In the case 
of a major supplier, though damages within the nuclear facility may give rise 
to somewhat more than the normal industrial risk, nevertheless, contractual 
provisions can provide defenses that are likely to prove adequate. On the other 
hand, a supplier of a relatively minor component may, by failing to bargain for 
protection, run the risk of exposure to liability for the entire installation. 

Because of the special problems of maritime and air law, and the special 
expertise and institutional arrangements required for their solution, we have 
not considered the risks created by the use of nuclear propulsion equipment. 
The risks attendant upon the military applications of atomic energy are also 
outside the scope of this study. 
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‘The aim of this preliminary report is to identify major problems and to indi- 
cate possible avenues for exploration of solutions. Since research has not been 
concluded and adequate time and material for reflection has therefore not yet 
been available, any conclusions expressed in this report are to be taken as purely 
tentative. Relevant foreign legal doctrines of tort and contract liability, includ- 
ing special legislation presently contemplated in certain European countries, will 
be commented upon only very generally in this report, which is chiefly addressed 
to the following matters: 

1. The physical factors and other relationships which affect the extent of pos- 
sible damage and liability therefor. 

2. The relevant doctrines of United States law bearing upon accidents abroad. 
To what extent, for example, will courts in the United States enforce foreign 
judgments? Can United States corporations be held liable for the acts of their 
subsidiaries, agents, and licensees abroad? 

3. Possible partial solutions which may be available without the need for 
legislative or treaty action, such as special contract provisions, formation of 
foreign subsidiaries or associates, and special licensing arrangements. 

4. Measures which would require legislative action or international agreement. 
Included here are measures that might be enacted by the United States alone 
in the absence of international action, possible legislation abroad, and the various 
possible international arrangements both bilateral and multilateral. 

For the purposes of this premilinary report, we have only had the opportunity 
to examine the law in a few Western European countries and, to a much lesser 
degree, in Latin America. Perhaps an additional word should be added at this 
point on the nature of the foreign legal systems with which we shall here be 
concerned. All of them have origins as old or older than the Anglo-American 
jurisprudence with which Americans are familiar. All of them show a similar 
preoccupation with those criteria that are the essence of civilized law. They re- 
veal proper concern for the equitable balancing of private and public interests 
and of competing private interests. They seek to provide a forum in which 
contending parties may present their contentions without fear or favor and have 
them judged without passion or prejudice. They give an opportunity for any 
affected person to be heard before his rights and obligations are adjudicated. 
They strive for as much predictability of result as is consistent with freedom 
for the law to develop in meeting changing situations. They display a genuine 
concern with reaching fair, equitable, and enforcible solutions. 

Differences in detail will become apparent in the course of the discussions 
which follow and in the more extended examination of foreign law which will 
be included in the final report. Asa preliminary, it may be useful here to indi- 
cate several departures from Anglo-American legal concepts which are of general 
application abroad. 

In the continental European and Latin American legal systems, most sub- 
stantive rules of private law derive from legislatively enacted comprehensive 
codes, rather than from the accretion of judicial decisions in specific cases which 
is characteristic of the Anglo-American common law. Since the codes and not 
judicial decisions are the main source of private law, treatises, commentaries, and 
notes by acknowledged legal scholars rank at least equally with the decided cases 
as authoritative interpretations of the provisions of the codes until such time 
as the court of final review has spoken on a given issue. 

Noncriminal cases are not tried before juries under the continental and Latin- 
American systems; the judge being the trier of both law and fact. This elim- 
inates many of the elaborate Anglo-American rules regulating the admissibility 
of or weight to be given to evidence offered by the contending parties. The 
judge decides the case after free evaluation of the evidence, exercising his dis- 
cretion in passing on questions of materiality, relevance, and competence. No 
strict rule exists against hearsay testimony and hence no list of meticulously 
defined exceptions to the rule. On the other hand, questions respecting which 
party has the burden of proof, being regarded as substantive rather than pro- 
cedural, are not within the discretion of the judge. 

A word might be added as to how the substantive law abroad affects the lia- 
bility of American manufacturers and designers for failure of equipment or 
designs supplied. In the countries we have so far examined, the standards for 
the imposition of liability are generally no stricter, and in some they are materi- 
ally less strict than those applicable in most of the United States. Manufacturers’ 
and designers’ liability is founded on negligence in all countries. In Germany 
and the Scandinavian countries, the burden of proving that negligence is on the 
plaintiff. In France mechanical failures may, under many circumstances, create 
evidentiary presumptions in the plaintiff’s favor. 


26710—5S8 11 








158 OPERATION OF AEC INDEMNITY ACT 


Nevertheless, the foregoing generalization carries incomplete assurance for the 
future. However small the probability of an atomic accident, the danger of 
damage of unaccustomed magnitude will be present. It would be unsafe to pre- 
dict how the law will develop to meet this situation. It is quite probable, how- 
ever, that by one legal technique or another, all countries including the United 
States will impose upon the atomic industry a very high standard of care. 


Il. SOME GENERAL CONSIDERATIONS AFFECTING LIABILITY 


We have not attempted to define or to evaluate the extent of damage which 
might be caused in or by a nuclear installation. On the basis of various tech- 
nical estimates now available we have proceeded on the assumption that the 
likelihood of accidents in reactors, fuel processing and waste disposal facilities 
is no greater—indeed is probably less—than in conventional industrial installa- 
tions. However, if an accident should nevertheless occur, nuclear risk presents 
special problems with respect to the magnitude and nature of potential injury 
to life and property. For purposes of this study we have thus considered the 
following relevant facts: 

1. The scope of external damage (e. g. injury to life and property outside the 
reactor site) could be vastly greater than in conventional installations. It may 
affect a large area, the extent of which largely depends on its physical configura- 
tion and on prevailing meteorological factors. 

2. Damage may affect a large number of victims. It may be in the form of 
personal injury or of property damage, and may require the evacuation of con- 
taminated areas and buildings. If these latter were in productive use, damage 
will include loss of profit in addition to actual evacuation expenses. Where an 
accident causes the shutdown of a power reactor, damages may be incurred by 
purchasers of industrial power if (as might particularly be the case in under- 
developed areas) no alternate sources of power are immediately available. 

3. Damage will often extend over a long period of time. In the case of some 
personal injuries it may not manifest itself for years and, where genetic injury 
occurs, for generations. 

4. Accidents may cause considerable internal damage in reactor installations. 
Contamination and certain safety procedures may make salvage operations diff- 
cult or impossible. 

5. Damage may be caused not only by “accidents” which can be identified 
in time or which are attributable to a single installation or item of equipment. 
It may conceivably be the result of continuous operations or it may be cumu- 
latively caused by several power, fuel processing, or waste disposal installations. 
Contamination may further be caused by storage, transportation, and use of 
radioactive fuels and isotopes. 

Although the extent of damage, and thus of possible liability, cannot be precisely 
assessed, certain steps may be taken to minimize the risk and scope of injury. 
The selection of a proper reactor site and the development of various safety 
devices in reactor design are particularly effective in this connection. Even if, 
in given circumstances, legal liability may be excluded or limited to insurable 
proportions, these basic safeguards remain of paramount importance—if only for 
the reason that legal concepts in this area are in a state of flux and are thus 
likely to be changed if in fact insufficient to protect society from harm caused 
by nuclear technology. 

We shall discuss in some detail how liability may be legally imposed upon 
the individual participants in a nuclear venture. Liability may have its source 
in contract claims (sale, technical assistance, ete.) ; it is then usually limited 
to contracting parties, although damages to a purchaser may, for instance, often 
include sums he had to pay to third parties in satisfaction of tort claims. Con- 
tract liability is predicated on the failure to comply with the express or implied 
terms of the contract, sometimes including implied warranties. 

As far as third parties are concerned, liability is based on tort and may some- 
times be so based between contracting parties. In some instances tort liability 
will have to be based on fault—active or passive, voluntary or involuntary. In 
others it may attach regardless of fault. In all instances, however, it presup- 
poses causation of the damage by the person (including sometimes his property) 
upon whom liability is imposed. 

The chain of causation my, in principle, lead back to any one of the partici- 
pants in the design, construction and operation of a nuclear installation. The 
owner or operator of a nuclear facility is of course most fully exposed. Quite 
apart from any liability based on mere ownership or custody of the installation, 
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nuclear damage may be caused by faulty operation, supervision of personnel or, 
indeed, by the selection of a particular reactor design, of a particular manu- 
facturer or of operating personnel. A test operator may “cause” the damage by 
faulty supervision or coordination of the various participants. It may be that 
causation could be traced back still further to the company which installed the 
reactor, to a manufacturer of component parts, to a procurement agent or ad- 
viser, to the engineer upon whose calculations the reactor was constructed, even 
to an architect and designer of the installation or of its component parts, to a 
licensor, and, perhaps, even to a consultant who contributed to the selection of 
a particular reactor design or reactor site. Causation as such is not always inter- 
rupted by the intervening fault or omission of another participant, or even of 
a Government control and inspection agency. However, liability may in certain 
instances be limited or even excluded by act of God or by the concurrent or 
subsequent fault of another person, or generally by remoteness of the causal 
connection, 

We must conclude that no participant, however small, in the construction or 
operation of a nuclear facility is absolutely immune from possible tort or con- 
tract liability. This is true for American companies even if they are not di- 
rectly engaged in the manufacture of equipment and in the operation of reactors, 
but will limit their services to design, calculations, know-how or technical super- 
vision. 

Suits to impose such liability may be brought directly in this country. Ameri- 
can companies, even if they are not “doing business” abroad, may be sued in 
foreign countries (e. g. where the reactor is located) and, if they do not have 
sufficient assets there to satisfy the judgment, the plaintiff may seek to have the 
foreign judgment enforced in the United States. In the following chapters we 
shall attempt to discuss more fully these various forms of litigation. 


+. * * * * A ~ 


VI. PosstBLe UNITED STATES GOVERNMENT ACTION 


This part of the report will deal with those measures which the United States 
Government might take, even in the absence of concurrent action by foreign 
governments, to mitigate the risk of liability in connection with foreign nuclear 
installations. We do not deal with any indirect incentives (to designers, manu- 
facturers, operators, or insurers of nuclear equipment) which might also en- 
courage American participation in nuclear industrial development abroad. We 
have initially considered two relatively simple legislative devices which have been 
proposed in the past. 

The first of these would require a foreign government, no doubt as a condition 
of obtaining the enriched nuclear fuels that we have offered, to agree with the 
United States Government to hold harmless American suppliers furnishing de- 
signs or equipment to nuclear installations in the foreign country. We question 
whether this would be a judicious bargaining objective, particularly if other 
governments in a position to supply services and equipment did not demand such 
an undertaking. Furthermore, a clause of this sort would necessarily comprise 
not only currently contemplated transactions with American suppliers, but all 
future ones as well. A foreign government might be very reluctant to make such 
a blanket commitment. If it nevertheless did so, it might in the future give 
preference to suppliers in countries which had not made such a demand. Thus, it 
seems likely that a governmental hold-harmless clause might be secured with 
less difficulty and more advantageously by suppliers in connection with conclud- 
ing individual transactions as they arose. 

A second scheme would use Federal legislation to limit the aggregate amount 
which all plaintiffs could recover, in American judicial proceedings, from an 
American atomic supplier for a nuclear accident abroad. (Perhaps the amount 
to be recovered by each plaintiff would also be limited.) The amounts would 
necessarily have to be fixed within the capabilities of American enterprises to 
pay them or to insure against them. 

Thus, in the case of an accident abroad, the United States would unilaterally 
limit recovery against American suppliers in its courts to amounts far less than 
those which would be awarded if the accident happened in the United States. 
We do not feel that this would lead to foreign confidence either in the advantage 
of ordering American installations and components or in the safety of the equip- 
ment available for export. Nor would it be conducive to the atmosphere in which 
an ultimate international agreement could best be negotiated. It would involve 
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discrimination against those American companies having assets abroad which 
could be reached in foreign legal proceedings. Moreover, how our courts could 
administer the ceiling on the total of claims arising from an accident in another 
country, with many plaintiffs and many foreign and American defendants, is 
difficult to envisage, absent agreement between the countries involved. 

Since the foregoing approaches offer so little promise, we have examined some 
possible alternatives in greater detail. 


A. EXTENSION OF UNITED STATES INDEMNIFICATION 


If it felt foreign policy considerations to be sufficiently compelling, the Congress 
might conceivably extend the coverage of the Anderson-Price amendments to 
nuclear accidents abroad. This might be done on an interim basis, pending reso- 
lution of the problem by international agreement. However, it must be recog- 
nized that atomic power facilities abroad contribute to the benefit of the Ameri- 
can economy only through adding to the flow of American exports. Moreover, 
their construction inevitably presupposes the participation of foreign enterprises. 
The Congress might therefore hesitate to extend in its entirety the half-billion- 
dollar indemnity afforded by the Anderson-Price amendments to nuclear incidents 
outside the United States which give rise to claims against American firms. Also, 
some k.nd of safety standards and licensing and control mechanisms would 
probably have to be set up before any such commitment could be undertaken. 
It is thus worth exploring whether a formula might be worked out to extend 
United States indemnification at least partially to such foreign installations as 
have been equipped in whole or in part by United States suppliers. 

Consideration might be given to measures which would indemnify, at the ex- 
pense of the United States Government, up to a given percentage of whatever 
indemnification foreign governments were willing to pledge, in the event that 
United States designs or equipment were incorporated in the foreign installa- 
tion. It might on the other hand be possible to work out a formula which 
would provide for United States indemnification based on the same propor- 
tion of the indemnification provided by a foreign government which the cost 
of United States designs and equipment bears to the total cost of the foreign in- 
stallation. The maximum permissible recovery in American courts against 
United States suppliers for foreign accidents could perhaps be geared to the 
amount of United States Government indemnification so provided, plus the 
amount of private financial protection available to them. 


B. REGULATING ACCESS TO AMERICAN COURTS 


As has previously been pointed out, some unification of jurisdictional rules 
in connection with suits growing out of nuclear accidents would be desirable. 
It might thus be possible to end “forum shopping” by plaintiffs eager to circum- 
vent national limitations of liability or to exploit policy rules under which 
some courts may disregard hold-harmless clauses or waivers of recourse. If 
access to American courts in claims arising out of foreign nuclear accidents 
were limited, this would protect American defendants against serious cur- 
rency problems in connection with hold-harmless clauses. It would also protect 
against the possibility that American juries might award higher damages than 
the courts of the place where the damage occurred. Unification of forum 
rules would simplify procedures and permit the consolidation of actions in 
the event that multiple claims were filed. Suppliers and operators could tell 
in advance with a fair measure of certainty what law would govern their 
liability with respect to a particular nuclear installation. Hence they could 
take advantage of more favorable national legislation in selecting the countries 
in which to do business. 

For purposes of this preliminary report we have examined the possibility 
of closing Federal and State courts to original suits arising out of foreign 
nuclear accidents. This result might be accomplished through Federal legis- 
lation, by treaty, or by both. In formulating such limitations of access to 
our courts, it is necessary to avoid possible constitutional objections in the 
United States. 

First, does Congress have power to bar access to State courts at the same 
time that it bars access to the Federal courts? Objections to such an exercise 
of power over State courts might be obviated if the basis for barring actions was 
part of, and necessary to implement, substantive Federal legislation in the 
nuclear field. Absent such substantive legislation, forum rules binding on 
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State courts might be founded on the exclusive Federal power to conduct the 
Nation’s foreign affairs. For that purpose, however, a mere statement of the 
“foreign policy” nature of forum legislation might still leave the question open. 
A treaty, on the other hand, would probably cure any defects based on the doc 
trine of separation of powers. 

Other constitutional objections against the closing of State and Federal courts 
arise in connection with the due process of law requirements in the Federal 
and State constitutions. 

If both State and Federal jurisdiction are abolished in these cases, plaintiffs 
might argue that they are being deprived of their causes of action without 
due process of law. But this objection would almost certainly be rejected 
by the courts if a suitable forum were available in the country where tort or 
contract liability has been incurred. Again, a treaty conferring jurisdiction 
upon the courts of the foreign policy (e. g., where the reactor is located) and 
permitting the enforcement in the United States of judgments obtained there, 
would greatly strengthen the constitutionality of corresponding United States 
forum limitations. 

On the other hand, such a treaty and legislative scheme might confer jurisdic- 
tion upen foreign courts in situations in which, for example, the defendant was 
not clearly “present” in the foreign country. The defendant might then argue 
that his constitutional right to due process had been infringed. The trend of 
some recent cases involving insurance companies suggests, however, that consti- 
tutional requirements may be satisfied if there have been very slight contacts 
with the form in which jurisdiction is sought to be asserted. Furnishing a com- 
ponent for a foreign nuclear assembly may well be such a minimal contact, par- 
ticularly if the defendant had reason to know the component would be used 
there. 

A prospective defendant can in any case always consent to the jurisdiction of 
¢ foreign court. It may well be to his advantage to do so if the foreign law is 
more favorable to him. The same would be true if he could thereby take ad- 
vantage of a foreign legislative limitation of liability not availabie in the United 
States. Accordingly, legislation or treaties limiting access to American courts 
could be predicated on a requirement that the defendant voluntarily accept juris- 
diction of the foreign court. 

With these qualifications, we believe that Federal and State jurisdiction could 
effectively be limited by appropriate legislation and treaties. Initially, treaties 
could best be negotiated with individual countries where the conditions for 
nuclear development are advanced and where adequate domestic legislation is 
expected in the atomic field. The exclusion of jurisdiction of American courts 
could extend to all claims for damages caused by nuclear equipment located in 
the territory of the foreign contracting country, regardless of the place where 
the injury occurred. There is no reason to assume that citizens of third nations 
or even the United States could not also be relegated to the courts of the place 
where the equipment was located. 

We bnve considered the possibility of an interim solution which would not 
require direct Federal interference with State forum rules and which for that 
reason might be enforceable in Many instances without implementing treaty. 

Under the doctrine of the inconvenient forum, Federal and State courts are 
empowered to dismiss claims if they can better be prosecuted elesewhere. This 
has been done even when the only other forum was in another country. 

It might thus be possible for Congress to require Federal courts to dismiss 
under the doctrine of the inconvenient forum all tort and contract actions arising 
out of a foreign nuclear incident, if an adequate forum is in fact available 
abroad. Dismissal could be conditioned on consent to suit abroad. 

Defendants sued in State courts other than those of their residence have the 
power to remove the case to Federal courts in cases of diversity of citizenship. 
American suppliers would thus generally have a free choice of trial in State 
courts or of removal to Federal courts. If the case were removed to a Federal 
court, there would be automatie dismissal under the inconvenient forum rule. 
This would relegate the plaintiffs to suit in a foreign country. In the event that 
the plaintiff were a citizen of the same State as defendant, or if the defendant 
were sued in the State in which he resides, such removal to Federal courts could 
only be made possible by special legislation. 

In order to assure uniformity where the supplier chooses to defend in American 
courts, and as an additional protection to him, Congress might provide that the 
rules governing damages in the place of accident be applied here. These rules 
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would include any statutory limitation of liability enacted by the foreign legisla- 
ture. 

This interim scheme which relies upon the doctrine of the inconvenient forum 
to deter the bringing of suits here presents a number of advantages. It is com- 
paratively easy to implement, and it avoids any conflict between State and Fed- 
eral power. On the other hand, the need for an adequate foreign forum re- 
mains; clearly American suppliers would not seek a haven from all liability. 
The disedvantage of this scheme resides chiefly in the danger that, in a few 
special circumstances. American courts might be reluctant to abandon jurisdic- 
tion in favor of a foreign forum. Also, courts might refuse to characterize the 
obligation to dismiss as a matter of inconvenient forum and regard it as juris- 
dictional, in which case it would present the constitutional issues discussed 
above. The inconvenient forum device is therefore more appropriate as an in- 
terim measure, pending legislation and treaties to regulate jurisdiction and en- 
forcement of foreign judgments. 

Whatever the solution as to access to American courts, it would be most desir- 
able to regulate also the question of which law should govern in the event that 
American courts should retain jurisdiction. As pointed out above, the law in this 
field is far from settled. Legislation requiring American courts to apply the 
tort rules, the measure of damages and the statutory limitations in time and 
amount of recovery applicable in the country where the reactor was located, 
would eliminate much of the uncertainty in this field and thus remove any 
incentives for “forum shopping” by plaintiffs. 


VII. INTERNATIONAL AGREEMENTS AND FOREIGN LEGISLATIVE ACTION 


As we have seen, from the point of view of American suppliers, reasonable 
protection from undue liability can only be afforded by private contract to the 
extent that foreign law recognizes the validity of hold-harmless clauses or 
insulates a United States parent company from responsibility for the acts of its 
foreign subsidiaries or licensees. The hold-harmless clause may in some coun- 
tries protect against all but willful negligence and in others may not protect 
against certain acts or omissions which in the United States would be called 
ordinary negligence. Under a number of foreseeable circumstances, the furnish- 
ing by an American company of designs, know-how or technical services to a 
foreign subsidiary or licensee may render the American company liable under 
foreign law for accidents causally connected with the services furnished. 

Unilateral action by the United States Congress can add to the American 
supplier’s protection in two ways. The Congress can extend its undertaking of 
indemnification to nuclear incidents arising from foreign installations. It can 
compel original legal actions against the supplier to be pursued in foreign courts. 

Such limitation of liability as cannot be accomplished by private contract, and 
such indemnification as the Congress is unwilling to provide, will have to be sup- 
plemented by the action of foreign governments if protection is to be afforded 
operators and suppliers. This may be by way of their domestic legislation or 
by international agreement. 

The discussion which follows will deal in turn with protection of the industry 
through governmental limitation of the private financial risks of liability and 
protection of the public through governmental assumption of any additional 
financial burden. 

A. LIMITATION OF LIABILITY 


Form of limitation undertaking.—Limitation of liability might be accom- 
plished, as to any foreign country, either by domestic legislation enacted by that 
country’s parliament or by international agreement. An agreement between 
governments might be bilateral in form, involving the reciprocal engagements of 
the United States and a single foreign government, or multilateral in form, 
involving the reciprocal engagements of many countries including the United 
States. 

Experience proves that the more governments involved in an international 
arrangement, the more complicated the arrangement becomes to negotiate and 
the longer the time required for agreement to be achieved. Therefore, in a 
country having a relatively large area or separated by a large body of water 
from other countries (so that an atomic accident could be expected to have only 
minimal effects beyond its borders), unilateral action by its legislature or bi- 
lateral agreements with the United States and with other supplying nations 
would probably be the quickest way to get the desired result. In Western Eu- 
rope, on the other hand, land areas of each country are relatively small, economic 
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interdependence and intergovernmental cooperation are great, and concentrations 
of population overlap national boundaries. There multilateral government 
action seems called for. This is because a nuclear accident, if it occurred there, 
could conceivably cause injury to persons and property in several countries or 
at least to nationals of several countries. Absent international agreement, sev- 
eral systems of legal rules and processes, possibly widely divergent, would be 
applicable to the same occurence. 

Ample precedents already exist for the multilateral limitation of tort and con- 
tract liability. The most widely known are the conventions regarding the lia- 
bility of shipowners for maritime accidents and the conventions regulating the 
liability of international air carriers for injuries to persons and property. How- 
ever, these precedents are not entrely applicable to the situations with which 
this report is concerned. The victims are usually limited to the customers of 
the enterprises involved. A catastrophic nuclear accident might well occasion 
damage of a totally different order of magnitude from that involved in the loss 
or injury of persons and goods being transported by an air or maritime carrier. 

Three international organizations are already concerned with the peaceful uses 
of atomic energy. Any or all of them could furnish a convenient forum in which 
the United States might participate in the negotiation of a multilateral agree- 
ment for the limitation of liability arising from atomic accidents. Any such 
agreement of a regional nature could well serve as a model for further arrange- 
ments of wider geographic scope. 

A worldwide agreement may seem best suited to the first of these multina- 
tional organizations, the International Atomic Energy Agency, which is open 
for membership to any nation, if its application is approved by the Agency’s 
General Conference upon the recommendation of the Agency’s Board of Gov- 
ernors. However, because the Agency is not yet fully staffed and organized, 
and because of the wide geographical and ideological diversity of its member- 
ship, it does not afford a convenient forum in which an initial model agreement 
could be concluded rapidly. 

The second of these multinational organizations is the Organization for Euro- 
pean Economie Cooperation (OEEC). Originally constituted as a vehicle for the 
promotion of postwar European recovery in response to United States initiation 
of the Marshall plan, it comprises all European countries outside the Soviet 
orbit except Spain. The United States and Canada have regularly participated 
in its work. It is still the major organ of economic collaboration among na- 
tions of Western Europe and has a well-organized staff of experienced interna- 
tional civil servants. Several projects involving the construction of European 
atomic installations for peaceful purposes are currently being actively developed 
by OEEC. In this connection, the organization has already begun to consider 
the problem of limitation of liability in the event of accident. Under the aegis of 
its Steering Committee for Nuclear Energy, a group of technical experts on third 
party liability (including members of the United States Government) has been 
constituted. The group is now actively engaged in preparing recommendations 
for the terms of an international convention between the OEEC members. It is 
hoped that work on a draft convention will advance sufficiently rapidly to per- 
mit consideration of its provisions at a political level during the course of the 
year. It might well be advantageous for the United States to adhere to such a 
convention, provided its terms were adequate to protect the legitimate interests 
of American suppliers. 

The third of the international organizations concerned with atomic matters is 
the European Atomic Energy Commission (Euratom), whose members are Bel- 
gium, France, Germany, Italy, Luxembourg, and the Netherlands, all of which are 
members of OEEC. The purpose of the Community is to establish a common 
market and regulatory organization among its members for research, invest- 
ment, source materials, and industrial development in the field of nuclear en- 
ergy. Although the Community is still in the very early stages of organization 
and staffing, it has before it a report recommending expansion on a priority basis 
of the power resources of its members by 15 million kilowatts of atomic power 
in the next 10 years. If this ambitious project is to be realized, the rapid col- 
laboration of American industry is probably essential. Thus the Community 
may be the form in which the greatest stimulus may be present to an early 
resolution of the issues involved in international limitation of atomic liability. 
It should be noted, however, that the treaty establishing the Community con- 
templates exchange of information having possible military significance. and 
that dual-purpose installations may be part of its development program. Hence 
any agreement evolved with Euratom might not serve as a workable basis for 
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a wider agreement such as might be possible under the sponsorship of the In- 
ternational Atomic Energy Agency. The latter’s statute expressly limits it to 
matters which will further no military purpose. 

None of the multinational organizations herein discussed appear to have the 
power to commit their members, without ratifying action by the national legis- 
latures, to the kind of undertakings involved in a convention to limit liability 
for atomic accidents. This would not preclude Euratom or probably the Nuclear 
Energy Authority of OEEC from agreeing without ratification to hold foreign 
suppliers harmless. Strictly viewed, however, the value of such undertakings 
would be limited to the value of the assets of these entities. 

Nature of operator’s liability—Protection of the nuclear industry would be 
achieved if international agreement were to limit aggregate liability to third 
persons to an amount for which adequate financial security could be provided 
by those who might be found liable. Any limitation of liability which did not 
provide for such security would redound solely to the benefit of atomic enter- 
prises and would be quite illusory for victims of accidents. The Anderson-Price 
amendments impliedly fix the upper limit of private financial responsibility as the 
private financial protection available. This in effect requires the Atomic Energy 
Commission to determine how much is available for each facility. An interna- 
tional agreement, on the other hand, should provide for a fixed sum as the upper 
limit of liability, in order to obviate the needless complications which would be 
entailed in an international determination of the amount of private financial 
protection available in each instance. This sum should be expressed in terms 
of a recognized gold unit of currency, as in the Warsaw convention, so that the 
limit would not be affected by national currency fluctuations. The sum will 
necessarily have to be determined with reference to the amount of coverage 
insurance companies can reasonably be expected to provide. In this connec- 
tion, a lower limitation might well be provided for small research or experi- 
mental facilities which have less potentiality of causing widespread damage. 

A subsidiary question arises as to whether the limit should be expressed as a 
fixed sum per accident or per installation. The former limitation is the one 
used in the Anderson-Price amendments. The latter limitation would mean that 
an accident which exhausted the limited funds would leave nothing available 
as compensation to the possibly different victims of a second accident to the same 
installation. The foregoing considerations point up the danger that a limit per 
installation might tend to be fixed higher than the amount of coverage insurers 
could safely provide, and that a limit per accident might be fixed lower than 
the legitimate interests of possible victims would dictate. 

The agreement should provide a mechanism whereby, in the event that judicial 
awards to victims were likely to exceed the amount by which liability was limited, 
compensation to each victim could be reduced pro rata. Some preference should 
also be given to death and personal injury claims over property damage claims. 
These results could be partially facilitated by limiting the recovery in respect 
of each victim to a fixed amount. Nevertheless, there arises a difficulty some- 
what peculiar to nuclear accidents: the fact that personal injury may first mani- 
fest itself long after exposure to radiation has occurred. Japanese experience 
suggests, however, that a rough calculation can be made of the relationship in 
amount between injuries which manifest themselves soon after exposure and 
those which are only ascertainable at a much later date. If so, when claims 
presented within a 1- or 2-year period reached a certain proportion of the con- 
vention maximum, a percentage of the available funds might be tentatively re- 
served for the settlement of later claims. 

This leods to the question of how long a period of limitation should be fixed 
for the filing of claims. A compromise will necessarily have to be arrived at 
between the interests of victims and the interests of insurers in this regard. The 
insurance companies will naturally be concerned if they have to maintain over 
long periods of time reserves against outstanding and expired policies for pos- 
sibly large but unascertained amounts of liability. On the other hand, it will 
seem unreasonable to a victim whose injuries delay in manifesting themselves 
that no provision is made for compensating him, particularly if no governmental 
indemnification is afforded. The situation is further complicated by the diffi- 
culties of proof involved in establishing or denying that the later disability was 
in fact caused by the nuclear accident. 

If liability to third persons is to be limited in amount, it would seem onlv 
reasonable (and would probably be required by most foreign countries) that 
victims recover without being under the necessity of proving negligence. It must 
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be observed at this point that such is not the theory of the Anderson-Price amend- 
ments, which leave to the law of each State the question of whether damages 
caused by a nuclear accident are to be recovered at all. However, not only is 
the wisdom of this decision open to some question, but it seems particularly in- 
appropriate for accidents which transcend national boundaries. That would be 
particularly true if a multilateral convention were to limit the law applicable 
to the adjudication of claims to the law of the situs of the installation, and that 
law required the injured party to prove the defendant’s negligence. Plaintiffs 
in a neighboring country might then be barred from recovery even though they 
would be able to recover under their own law. 

In Western Europe, with but few exceptions, there is a tradition long estab- 
lished by legislative action or judicial interpretation that engaging in dangerous 
activities carries with it at least a presumption of responsibility for the hazards 
thereby created. There seems to be general agreement that the operator of an 
atomic facility ought to be liable to third persons solely on proof that their in- 
juries were caused by the facility. This absolute responsibility of the operator 
ought not to be subject tou exoneration for acts of God, intervening acts of third 
persons and similar defenses, whether or not such acts were reasonably fore- 
seeable and avoidable. Insofar as any precaution can be taken, those in charge 
of the facility are in a position to take them whereas potential victims have no 
way to protect themselves. In the case of contributory negligence, an exception 
might be made wholly or partially to bar recovery by the person whose negligence 
contributed to his injury, but not to bar recovery by others affected. Perhaps an 
additional exception might be made for acts of war or peacetime acts of military 
authorities, on the ground that such matters are the responsibility of the Nation 
as a whole and that therefore damages must lie where they fall until the Nation 
has specially acted to apportion the burden. 

Supplier’s liability.—If the operator is to be absolutely liable for a limited 
sum, for which he is to be compelled to furnish financial guaranties, what should 
be the position of the supplier? In the vast majority of circumstances, present 
law only permits recovery by third persons against him if he can be shown to 
have been negligent. It would therefore be a radical departure to impose upon 
him absolute liability for failure of the equipment or services which he sup- 
plied. One solution would be to cut off all rights of action by third parties 
against suppliers, compelling suit against the operator or his insurer alone. 
There is likely to be considerable resistance to this, however, given the tradi- 
tional reluctance to abolish legal remedies and the natural desire to have alter- 
native defendants available if the operator for any of many possible reasons 
cannot be reached effectively by legal process. A preferable solution, as in the 
Anderson-Price amendments, is to have the compulsory insurance or other 
security to be furnished by the operator cover the possible liability of his 
suppliers as well. 

It might be possible, even if only on a temporary basis, to protect suppliers 
by reciprocal governmental hold-harmless clauses. The government of each sig- 
natory of the international agreement would undertake to hold harmless sup- 
pliers who have furnished equipment or services to its atomic facilities, if the 
suppliers are nationals of or have their principal place of business in the territory 
of another signatory. 

To whatever degree suppliers’ liability is limited, it should be borne in mind 
that there are very long settled legal traditions against making any such limita- 
tion applicable to acts or omissions falling within the Roman law conception of 
dolus. This word has no exact English equivalent but can perhaps best be trans- 
lated as wilful negligence, carrying as it does the implication of malicious intent. 
An exception of this nature would harbor a further problem of definition. The 
several continental legal systems have in varying degrees assimilated to the 
concept of dolus acts or omissions of a wanton, careless, or grossly negligent 
character. As regards suppliers’ liability, one of the seemingly most satisfactory 
solutions to the problem is contained in the Hague protocol to the Warsaw con- 
vention. It is therein provided that unlimited liability arises only if it is proved 
that the damage resulted from an act or omission of the defendant, or its ser- 
vant or agent acting within the scope of his employment, done recklessly or with 
the intent to cause damage and with the knowledge that damage probably would 
result. 

The competent courts.—Limitation of liability necessitates a judicial mecha- 
nism for assuring that the limitation is not exceeded. If suits arising out of the 
same accident were to be tried and judgments thereon awarded in the courts of 
several sovereign states, it might be an administrative, judicial and diplomatic 
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nightmare to so coordinate the judgments that all successful plaintiffs were equi- 
tably treated within the limits of funds available for compensation. Thus one 
judicial forum for awarding of damages is required. 

Unless a special international tribunal is created, the choice necessarily falls 
on the courts of the country where the nuclear installation causing the damage 
is located. The majority of suits will in any case be initiated in those courts, 
and most of the evidence bearing upon the circumstances of the accident will 
be more readily available therein. 

The provision of a single forum carries with it the need to provide that judg- 
ments thus rendered are to be enforceable in the courts of all other parties to 
the agreement, without reexamination of substantive or jurisdictional issues, if 
procdeural and nondiscrimination standards (which could be defined in the 
treaty) are properly met. 

It would theoretically be possible to confine international agreement to provid- 
ing a single forum, at the situs of the facility, whose judgments would be en- 
forceable in the courts of the other parties. This would leave it to the legisla- 
ture of each country in which a facility is located to provide its own rules respect- 
ing limitation of liability. Undue delays might follow, however, while each 
national legislature jockeyed for position and weighed domestic political con- 
siderations peculiar to itself. Furthermore, country A might regard it as intol- 
erable that citizens of contiguous country B, injured in country B by a reactor 
located in country A, might be more generously compensated than if they had 
been similarly injured by a reactor located in their own country. 

On the other hand, if multinational European agreement on other issues 
should prove slow, agreement solely on choice of forum might have one advan- 
tage for American suppliers. If Congress were to limit the competence of Amer- 
ican courts to try cases involving nuclear accidents abroad, as has been tentatively 
suggested earlier in this report, it would then be possible for the United States 
to negotiate other issues respecting limitation of liability bilaterally with each 
European country. 

Choice of law.—While not absolutely essential, it might also be desirable that 
an international agreement decide choice-of-law questions by specifying which 
of several conceivable national laws are to apply to the determination of sub- 
stantive issues in the competent courts. Such a specification would make it 
easier for operators, suppliers and their insurers to determine the extent of 
possible liability. 

If a nuclear accident in one country were to cause injury in another, there is 
considerable doubt under present choice-of-law rules whether the law of the 
place of accident or the law of the place of injury should properly apply. A 
balance of opinion tends to favor the latter. However, application of the law 
of the place of injury would result in applying a multiplicity of differing legal 
rules to the same accident. It might have the further undesirable result of al- 
lowing plaintiffs injured in other countries to recover to an extent greater or 
less than plaintiffs injured in the country where the facility was located. The 
above considerations suggest the desirability of specifying that a single law, 
normally the law of the situs of the reactor, alone shall apply, except in such 
obvious matters of foreign competence as status and capacity to sue. 


B. GOVERNMENTAL ASSUMPTION OF FINANCIAL RISK 


In the event of a catastrophic accident, international limitation of liability 
without further Government action can scarcely be said adequately to protect 
the interests of the public exposed to injury. The funds available under the 
limitation will compensate many persons insufficiently and, in the case of those 
whose injuries manifest themselves only after many years, may compensate 
others not at all. 

Under such circumstances, the only way in which the public can be adequately 
protected is by Government assumption of responsibility for damages exceeding 
the limit for which operators and suppliers are liable. This can be amply justi- 
fied on the ground that the Nation as a whole benefits from the development of 
atomic power and therefore the Nation as a whole should share the hazards that 
development may cause. The United States law and the draft German law 
already provide for government assumption of responsibility above the amount 
of private financial protection available. 

From the standpoint of the public and in the interest of equality of treatment, 
it would certainly be desirable that the minimum obligation of each govern- 
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ment to indemnify for damages caused outside its territory by atomic accidents 
in its territory be fixed by international agreement. Indeed, much could be 
said for extending such an agreement to cover damages sustained within as 
well as outside the national territory. Considerable difficulty may be expected, 
however, in achieving these results with reasonable dispatch, especially the 
latter. Some governments may feel that the amounts they are willing to award 
injured persons out of the public treasury are a matter of legislative grace and 
hence of purely domestic concern. Others traditionally hesitate to commit them- 
selves in advance, for budgetary and other reasons, to any fixed level of com- 
pensation for large-scale public disasters. 

At any rate, an international agreement which involves extensive commit- 
ment of public funds always takes a long time to negotiate and ratify. This 
would be particularly the case if a common indemnification pool were envisaged, 
and even more so if the pool were to be at least partly funded. 

It is in fact somewhat difficult to conceive of any intergovernmental indemni- 
fication pool without the establishment of adequate safety control and inspection 
standards. Joint standards of this sort could be established as part of an inter- 
national convention. However, they presuppose the existence of a standing or- 
ganization to handle the mechanics of licensing, inspection and control, and to 
adapt the standards to continued technological progress. Although such a mech- 
anism is quite feasible, especially in conjunction with one of the international 
atomie organizations discussed above, it could not be created overnight. 

A multilateral convention to limit private liability could function alongside a 
series of unilateral national statutes of governmental assumption of financial 
responsibility such as the American and the proposed German law. In some 
countries, in which the development of atomic power is a more urgent economic 
necessity than in the United States, it may be that it will be politically accept- 
able to protect the industry first and the public later. Once the industry’s lia- 
bility has been limited, however, public pressure for indemnification for catas- 
trophic accidents, whether by treaty or by national legislative action, can be 
expected to be very strong indeed. 


Cc. CONCLUSION 


We present, as a working hypothesis for study and evaluation, the following 
tentative recommendations regarding international agreements: The United 
States should enter into a multilateral agreement with some or all of the 
western European nations, which might serve as a model for later regional 
and even worldwide arrangements. Bilateral agreements might meanwhile be 
negotiated between the United States and interested countries in other areas. 
All such agreements, whether bilateral or multilateral, should provide for the 
following: 

1. Absolute liability of the operator of a nuclear installation, limited to a 
fixed sum for which private insurers could reasonably be expected to provide 
coverage. 

2. The operator’s insurance coverage would include claims against his sup- 
pliers. In addition, each country might undertake, on a reciprocal basis with 
respect to nuclear installations within its borders, to hold harmless other coun- 
tries’ suppliers who had contributed to the installations. 

3. In the event a nuclear facility causes damage, only the courts of the 
country in which the facility is located would be competent to try the major 
issues. 

4. It would be desirable that the law of the country in which the facility 
is located be applied to all substantive issues. 

5. The public should be given additional protection by each government un- 
dertaking to provide, in case of nuclear accidents occurring within its borders, 
minimum aggregate compensation for damages caused in other countries and 
possibly, for damages within its own territory as well. Each government’s 
obligation might be partially shared by the other parties to the agreement if 
a satisfactory formula could be worked out. The governmental undertaking 
would, of course, operate only if successful claims were to exceed the amount 
of private financial protection provided. Considerable time might be required to 
negotiate this aspect of an international convention, and if so, agreement ou 
the other recommended features could be concluded first. 
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APPENDIX 4 


AEC SuMMARY OF REPLIES TO QUESTIONNAIRE FORMS SENT TO MEMBERS OF THE 
AMERICAN NUCLEAR INDUSTRY 


Unitep Srates Atomic ENERGY COMMISSION, 
Washington, D. C., July 1, 1958. 
Mr. JAMES T. RAMEY, 
Executive Director, Joint Committee on Atomic Energy, Congress of the 
United States. 

Dear Mr. Ramey: Mr. Edward Diamond, Associate General Counsel of the 
Commission, testified on May 8, 1958, that the Commission had dispatched 
questionnaire forms to members of the American nuclear industry soliciting a 
narration of their experience, views, and suggestions relevant to the foreig 
third-party liability problem. Since the returns were then incomplete, the com- 
mittee requested a report at a later date. Enclosed is a report submitted pur- 
suant to that request. 

We do not feel that the returns to the questionnaires warrant revising at 
this time the tentative conclusions expressed by Mr. Diamond on May 8, 1958. 

Sincerely yours, 
R. E. HOLLInGswortH 
(For General Manager). 
“neclosure: As stated. 


Report ON REPLIES TO FOREIGN THIRD-PARTY LIABILITY QUESTIONNAIRES 


The Commission dispatched two successive questionnaires, copies of which 
are attached. The first questionnaire (dated December 31, 1957) was not re- 
stricted solely to foreign third-party liability, but invited comment on all prob- 
lems encountered by American industry in the development of nuclear power 
in foreign countries. The second questionnaire (dated April 15, 1958) was de- 
voted exclusively to foreign third-party liability. 

Certain information was supplied in confidence to the Commission in response 
to the questionnaires. Accordingly, the report does not disclose publicly such 
information, or the identities of the persons to whom the questionnaires were 
sent. However, we do not believe such a disclosure is required to evaluate 
for the purposes of this report the information received. The members of in- 
dustry to whom the questionnaires were sent and from whom responses have 
been received are among the foremost American manufacturers, designers and 
distributors in the nuclear field. 


I, THE FIRST QUESTION NAIRE 


The first questionnaire was dispatched to 19 addressees from whom 14 re- 
sponsive replies were received which, insofar as they relate to the foreign third- 
party liability problem, may be summarized as follows: 5 did not refer to the 
foreign third-party liability problem; 1 referred to it as being of “distinctively 
second rate importance”; 3 referred to it in general terms as merely one of sev- 
eral “problems” or “factors”; 4 referred to it briefly as a problem of some 
special significance ; 1 describes it as “the most serious stumbling block in foreign 
activities.” 

None of the replies to the first questionnaire contained an extended discus- 
sion of the foreign third-party liability problem, or suggested a solution other 
than the one rather general observation following : 

“Third party liability—Because of their concern over the substantial losses 
which might result from liabilities arising out of a nuclear incident, United 
States manufacturers have been quite conscientious in their efforts to obtain 
adequate indemnification or other protection against such liabilities and losses 
from foreign customers and the governments of such customers. In certain in- 
Stances, their efforts have not been regarded sympathetically by the prospective 
purchasers of the foreign governments involved, and insistence upon this type 
of protection may have contributed substantially to the loss of some contracts. 
In the interests of possibly removing this obstacle to foreign sales, it is sug- 
gested that the problem should be approached at the governmental level on a 
unilateral, bilateral or multilateral basis. Unilateral action would involve 
either (a) an undertaking by the United States Government similar to the Price- 
Anderson bill, but pertaining to nuclear incidents occurring outside the United 
States or (b) an exclusion of potential foreign claimants from the jurisdiction 
of United States courts. Bilateral or multilateral action could be in the form 
of intergovernmental agreements or treaties to limit liability.” 
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Il, THE SECOND QUESTIONNAIRE 


The second questionnaire was sent to 22 addresses, many of whom had re- 
ceived and responded to the first questionnaire also. The Commission has re- 
ceived 14 replies. Although there tended to be some overlapping, the specific re- 
plies to the specific questions may be summarized as follows: 


Replies to question 1 


The combined business efforts of respondents were stated as: 

(A) those of reactor designer (1 respondent), reactor developer (1), reactor 
manufacturers (9), suppliers of nuclear (7) and non-nuclear (2) components, 
architect-engineer (1), engineer (1), constructor (2), construction supervisor 
(1), prospective owner-operator (1), on-site supervisor (1), and sales organiza- 
tion (2) ; and 

(B) having been expended on behalf of potential installations in Argentina (1 
respondent), Austria (1), Belgium (3), Brazil (4), Canada (1), China (1), Cuba 
(2), Denmark (2), Dominican Republic (1), Ethiopia (1), Finland (1), France 
(2), Germany (4), Greece (1), Israel (2), Italy (6), Japan (5), Korea (1), 
Mexico (1), Netherlands (4), Norway (1), Pakistan (2), Philippines (2), Portu- 
gal (1), Puerto Rico (1), South Africa (1), Spain (3), Sweden (2), Switzerland 
(2), Venezuela (1), Europe in general (3), Asia in general (1), South America in 
general (1). 

Replies to question 2 


The combined sales efforts of respondents included those of: respondent’s over- 
seas division or branch; respondent’s wholly or party owned subsidiary or 
affiliate; direct solicitation by respondent’s own sales organization, executives or 
representatives ; respondent’s licensees ; an American trading firm; an associated 
construction company ; local residents of the foreign country; a locally owned in- 
dependent distributor, trading firm, or sales organization. Most respondents uti- 
lized more than one of the above selling methods. 


Replies to question 3 


One respondent replied that it was “not exerting any effort to” develop foreign 
markets “except as subcontractors on inquiries received from United States 
firms’; 3 respondents, engaged in the business, had not encountered a significant 
problem or deterrent (although 1 of these respondents foresaw the time when it 
might do so) ; 1 noted that its experience is limited at this time, but that with one 
installation “considerable difficulty [ultimately resolved] was encountered”; 1 
had encountered it “only briefly,” possibly because many of the inquiries are in a 
preliminary negotiation stage.” 

The remaining eight replies described foreign third-party liability as a “seri- 
ous,” “major” or “significant” “problem” or “obstacle.” One states that the in- 
ability to resolve the problem at this time was one of the principal factors which 
have resulted in an indefinite deferment of the construction of nuclear power- 
plants” in two South American countries. Another states that “Foreign public 
liability presents a problem which has resulted in arduous negotiations. It is not 
possible to measure how much of a deterrent it is to our sales effort. Each of 
the two contracts which we have executed contemplates protective action by the 
customer before the reactor may be operated.” And another states that “Negotia- 
tions have not proceeded to a stage where this problem has been raised as a 
major issue by prospective purchasers. It is emphasized that this problem is 
viewed as a major deterrent to consummating any arrangement for design or 
construction of power reactors abroad.” 

Replies to question 4 


(A) No respondent indicated a willingness to assume any potential liability 
beyond that coverable by insurance at reasonable cost, or unless the cost can 
be included in the price. 

(B) No respondent was aware of any practices, customs or legal precedent in 
any country placing an American firm at a disadvantage with competing firms, 
except as may be indicated in the following two independent references to the 
United Kingdom: 

1. “In the case of our English competitors, it would appear (on the basis 
of very general information) that they are not as yet concerned with this 
problem as United States manufacturers, and there is some indication that 
one of the reasons for this lack of concern is that British manufacturers 
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have received assurances and/or commitments from their Government that 
they will be protected against claims arising out of nuclear incidents.” 


* * * * * * ca 


2. “We have heard that the British Government has indicated to prospec- 
tive purchasers of British manufactured nuclear equipment that it is pre- 
pared to furnish liability insurance. While we have not been able to as- 
certain the exact wording of the policy, the premiums to be charged or the 
amount of such insurance that is available, this does, we feel, place us 
at a disadvantage.” 

(C) Several replies referred to obtaining contractual indemnity and hold 
harmless agreements. Some indicate that efforts to obtain such contractual pro- 
tection have not afforded a completely satisfactory solution. 

1. “In certain instances, this effort to obtain protection from purchasers 
of equipment for installation abroad has not been regarded sympathetically, 
and our insistence upon receiving it (particularly with respect to power 
reactors) has very probably been a substantial contributing factor in the loss 
of some contracts.” Furthermore, “certain contracting agencies of * * * 
governments may * * * be unable to furnish valid and legally enforce- 
able indemnity protection in the absence of special legislation. * * *” 


+ * * * * * % 


2. “In both instances the company indemnifying * * * [respondent] 
* * * is partly owned by the national government and by local industry and 
its assets are consequently limited. Therefore, the value of the protection 
is not as great as would be desired. However, in addition to the limited 
financial protection, the fact that the operator is indemnifying * * * 
[respondent] * * * may create procedural bars in the event of an accident 
which would preclude the operator from joining * * * [respondent] * * * 
in any court action against the operator arising out of a nuclear incident.” 


* * x *« * * * 


3. “In each case in which we have bid on supply of a foreign reactor fuel, 
we have requested that adequate indemnification be provided to us against 
potential liability for nuclear hazards. Since any indemnity which we might 
receive would obviously be only as good as the financial responsibility of 
the indemnitor, we have generally felt that only an indemnity from a foreign 
government itself would be satisfactory. However, with only one exception 
involving supply to a governmental entity, we have been unsuccessful thus 
far in obtaining a liability indemnification directly from a foreign govern- 
ment. In the contracts which we have executed, we have been obliged to 
accept a limited indemnification from foreign limited liability companies. 
The limitations of such an indemnity have been further aggravated by a 
frequent unwillingness on the part of foreign companies to accept risks 
during transportation, or for that matter, any risks other than those which 
might arise while the fuel elements are in the reactors themselves. The 
problem has still further been complicated by the absence of any definitive 
American or foreign insurance policies of substantial insurance money to 
cover liability which might arise from foreign nuclear risks.” 


* * - * * * * 


4. “In some instances we have been able to solve the problem by obtaining 
indemnities from foreign governments. In each of these cases, however, our 
customer was a government agency. We have not, as yet, been able to reach 
a satisfactory solution to the liability problem in any contract with a foreign 
private customer.” 

= * * * ~ * + 


5. “As a condition of a contract we require that satisfactory protection 
against liability for nuclear incidents be provided either by private insurance 
or by governmental indemnity, or by a combination of the two.” 

ef cd * + * » * 


6. “* * * we * * * insist that prior to the operation of a reactor the 
government of the country concerned must place a limitation upon the lia- 
bility of ourselves and our suppliers. Also insurance or other acceptable 
security to the full amount of the established limitation of liability must 
be furnished. A second alternative acceptable to us would be full indemnity 
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by the foreign government exonerating this company and its suppliers from 
any and all liability.” 


* * * . * * * 


7. “We, in turn, have indicated to the customer that we would expect 
them to cover themselves with adequate nuclear hazard insurance under a 
policy which also covered us.” 

* * > “ * * 

S. “Our proposals for foreign research reactor sales have not asked for 
an overall hold-harmless or indemnity agreement from the Purchaser. Such 
proposals among other protective features have required that the purchaser 
obtain insurance for the protection of both the purchaser and * * * 
[respondent] * * * in the relatively small mount which appears to be 
available.” 


* * * * a ce 
Replies to question 5 


Other steps, such as and primarily attempting to obtain insurance coverage, 
taken by respondents in order to solve or ameliorate the foreign third-party prob- 
lem are described as follows: 

1. “In the course of negotiations, * * * we have been exposed to various 
insurance problems including publie liability. For example, in negotiations 
still in progress with * * * Lidentity of purchaser], * * * one of the seri- 
ous impediments to conelusion of a contract is the unavailability of rates on 
property damage and use and occupancy insurance from British sources in 
the absence of a complete site and hazards evaluation.” 

* * * * < % * 


2. “In addition, we have investigated the possibilities of obtaining insur- 
ance to cover our foreign nuclear risks. We have found that such insurance, 
to the extent that it may be available at all, is limited in amount and the 
costs extremely high in relation to the size of our contracts.” 


* *x * * * * * 


3. “In the absence of a large simultaneous demand for liability insurance, 
we believe that we probably could obtain products liability insurance in a 
small amount with respect to research reactor installations in Western 
Europe. Based on our efforts in the foreign insurance field, we would have 
to say that adequate protection at reasonable cost does not appear to be 
available for research reactors, and is certainly not available with respect 
to power reactors.” 

+ + * * on * * 


4. ‘‘We have made efforts, in cooperation with potential customers, to 
ascertain the availability of private nuclear insurance coverage for foreign 
reactor jobs. While it appears difficult to get firm commitments either as to 
the amount of coverage which may be provided or the terms on which such 
coverage will be available, it seems reasonable to say at this point that 
there is not likely to be sufficient insurance coverage available to provide 
adequate liability protection for any except the very smallest reactors (e. g., 
reactors on the order of 3 MW swimming pool reactors). We have made and 
will make no attempt to obtain insurance for ourselves since the owner- 
operator should be the insured, passing on this protection to his suppliers.” 


x * + * = * * 


5. “We do not expect to take any other steps other than we have already taken 
with respect to the problem other than to insist that where we have sold a reactor 
it may not become critical until we are satisfied with our protection. We expect 
the customer to relieve us of responsibility for nuclear accidents, backed up by ¢ 
governmental undertaking, whether unilaterally or by treaty. As far as insur- 
ance is concerned, we do not think that the United States insurance industry will 
be able to solve the problem. As far as foreign insurance is concerned, we will 
expect our customers to provide a sufficient amount to entitle them, us, and our 
suppliers to governmental indemnity protection or limitation of liability. Action 
by the United States Government, whether by an appropriate expansion of the 
Price-Anderson law or by treaty, could also solve the problem.” 


* * * * * . a 
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6. “The company is currently investigating the availability of foreign public 
liability insurance in foreign insurance markets, but the amounts and kinds of 
coverage available in that market are not yet known.” 

ca * * ae * cd - 


ed 


7. “Other reasons in addition to the risk of foreign public liability have influ- 
enced our decision to curtail our efforts to sell reactors in the United States as 
well as abroad. Our inability to appraise the risk we might be taking and the 
high cost of insurance appeared to be serious problems.” 

* * + « * * * 


8. “[Respondent] is attempting to work out insurance arrangements whereby 
its manufacturers liability will be adequately covered. We are also attempting 
to negotiate provisions in our contracts which will require the reactor operators 
to carry the amount of nuclear liability insurance available in the European 
market. In addition, * * * [respondent] * * * is looking into the possibility of 
licensing foreign manufacturers. This would relieve * * * [respondent] * * * 
of liability, except for negligent design of the reactor.” 

* * * * ea * * 


9. “However, in order to minimize the potential liability we found it necessary 
to consider relatively remote sites [for installation] and to limit our criteria to 
the requirements for the small units only. This, it should be noted, would 
involve a substantial economic sacrifice, because other sites are available which 
are preferable on engineering and economic grounds.” 

* * * of * 
Replies to question 6 

Only five respondents were aware of the general attitude of, or steps taken by, 
foreign competitors : 

1. “It is our understanding that certain British consortia have available, 
or are investigating a ‘pooling’ of resources to establish some basis for public 
liability insurance.” One other respondent replied essentially to the same 
effect. 

ok * * * ~ x* * 

2. “To our knowledge, foreign nuclear competitors are not as concerned 
with nuclear liability as are American manufactures. This is possibly due 
to the fact that the legal concept of manufacturers liability is not as de- 
veloped in most European countries as it is in the United States.” 

* * * * * * * 


3. “While our information as to the attitude of foreign competitors on this 
problem is somewhat limited, such indications as we have had in the past 
have evidenced a growing awareness on the part of foreign industry of the 
potential liability problems involved in this field.” 

* * * * * * * 

4. “Competitors in Germany have expressed somewhat the same concern 
with respect to the risk of public liability as has been indicated by the 
atomic energy industry in the United States.” 

* * * * * * * 
Replies to question 7 


Only eight respondents had any information as to remedial action contem- 
plated by the Government of any foreign country : 
1. “It is our understanding that the Italian Government may be investi- 
gating the establishment of certain resources for public liability insurance. 
We are not aware of any specific pending legislation or proposed effort of 
the Italian Government in this regard.” 
am * * * * * * 


2. “To the best of our knowledge, no action is contemplated by govern- 
ments of foreign countries which would affect this problem. We have 
received from persons in Cuba informal opinions that serious consideration 
of federal indemnity by the Government of Cuba is unlikely at this time, 
and that no action can be expected before some experience is accumulated 
on the operation of the United States indemnity provisions.” 

x % « * * * * 


3. “We have limited information that indemnity statutes and statutory 
limitations on liability are being considered by several European countries. 
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We understand also that these liability problems are being reviewed care- 
fully by OEEC, Euratom and the International Agency.” Three other re- 
spondents replied essentially to the same effect. 

* * * 7 * * * 


4. “Legislation has been proposed in the West German Government which 
would afford some protection to German manufacturers.” 


* * * * * * * 


5. “We understand * * * that the Belgian Government is reluctant to 
act apart from joint action contemplated by Euratom, one of the first tasks 
of which will be to find a solution to the third-party liability problem. We 
also must assume that the Italian Government is undertaking studies in this 
field * * *. In April, 1957, at an Atomic Industrial Forum on the same 
subject a representative of the Italian Embassy indicated that Italy was 
awaiting the outcome of developments in the United States (presumably the 
Price-Anderson Law) as a guide to the solution in Italy.” 


UNITED STATES ATOMIC ENERGY COMMISSION, 
Washington, D. C., December 31, 1957. 

DEAR Mr. —— 

This is to request your assistance relating to a current AEC appraisal of the 
requirements and problems concerning the development of nuclear power in 
foreign countries. Unfortunately time didn’t permit us to go into detail on 
this subject during the industry-AEC meetings held in early December. In 
order to complete the study we need accurate information concerning the status 
of negotiations between United States and foreign interest for the design and 
construction of power reactors and a description of those difficulties confront- 
ing negotiators in consummating firm contracts. 

For your assistance in describing discussions and/or negotiations underway 
and other comments you may consider pertinent, the following outline is pro- 
vided : 

Arbitrarily we have divided the status of arrangements into four gen- 
eral areas. These are: (1) contract or agreements signed, (2) contracts 
under negotiation, (3) bids submitted in response to invitations, and (4) 
other exploratory situations. Under each of these areas we would like, 
as appropriate, such information as name of United States firm and asso- 
ciates involved, name and description of foreign interest, reactor type and 
size, estimated completion date, location of plant, estimated cost, effective 
date of contract and type of contract being considered, i. e., provisional, cost- 
type, fixed price, ete. In addition, I would also appreciate receiving your 
observations relating to those factors affecting United States competitive 
foreign marketing position. These factors might relate to delivery, perform- 
ance and component warranties, costs, patents, materials availability, 
licenses, etc. 

The information your provide will be for internal AEC use only. If you wish, 
upon completion of this study we shall send you a generalized summary of our 
findings which will not identify specific companies. 

Sincerely yours, 

W. KENNETH DAVIS, 
Director, Division of Reactor Development. 





UNITED States ATOMIC ENERGY COMMISSION, 
Washington, D. C., April 15, 1958. 
Subject: Questionnaire on foreign public liability. 


GENTLEMEN: It has been reported to the Atomic Energy Commission that the 
risk of foreign public liability may be a deterrent to American industry’s at- 
tempts to sell nuclear reactors and equipment abroad and to develop foreign 
markets. The AEC is conducting a survey in order to ascertain the exact 
nature and scope of the problems, the manner in which they may vary from 
country to country, and suggestions as to possible methods of solution. Accord- 
ingly, representatives of the Atomic Energy Commission would welcome the 
opportunity to discuss these problems with you or your representatives on an 
informal basis. 
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Some of the information we desire will probably be related to confidential 
business matters and it will, of course, be treated as such. We are sure you 
agree that any solution to such a complex problem will require firsthand con- 
crete detailed information. Furthermore, since your answers may differ for 
different countries, may we suggest that you identify your answers in terms 
of specific countries, and, if convenient, prepare a separate answer sheet for 
2ach country. Of course, any additional information you possess, not covered 
specifically below and which sheds light on the real nature of the problem, 
will be greatly appreciated. Please supply us with as much information as you 
“an in answer to the following questions: 

1. What, specifically, has been the extent and nature of your efforts to 
sell nuclear reactors, components, and other related equipment or service 
in foreign countries? 

Would you classify your efforts as those of a (indicate appropriate classi- 
fication) : 

(1) Sales organization 

(2) Reactor manufacturer 

(3) Supplier of nuclear components 

(4) Supplier of non-nuclear components 
(5) Constructor 

(6) Architect engineer 

(7) Reactor owner 

(8) Reactor operator 

2. What is the nature of your sales organization in foreign countries? 
Are you attempting to sell directly through sales representatives employed 
in this country, or have you a foreign local subsidiary, or have you some 
sales agreement with a foreign country? 

To what extent has the risk of foreign public liability been a problem and 
deterrent encountered by you in your sales effort? How have you en- 
countered it? 

4. What potential liability would you be willing to assume, based upon 
legal conditions as you understand them presently to exist? Are you aware 
ot any practices, customs, or legal precedents in any country which place 
an American firm at a disadvantage with competing firms, whether local or 
of other foreign countries? What specific contractual demands have been 
made by yourself or by prospective purchasers of your services or products? 

5. What other steps has your company taken to solve or ameliorate the 
the problem, and what steps does your company contemplate taking in the 
future? For example, what has been the result of your efforts to obtain 
insurance? 

G6. What information have you as to the general attitude of, and the steps 
taken by, foreign competitors to solve this problem? 

7. What information have you as to action contemplated by the Govern- 
ment of any foreign country which would effect this problem? (Such as 
legislation limiting liability, cooperation through an international organiza- 
tion, ete.) 

We feel that your answers to these questions may contribute substantially 
to achieving a quicker, more satisfactory solution to this problem, and we will 
appreciate your cooperation in making a prompt and complete reply by May 
10, 1958. 

Sincerely yours, 

FRANK K. PITTMAN, 
Director, Office of Industrial Development. 


